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IN THE SUPREME COURT OF THE STATE OF UTAH

--------------------------------------------STATE OF UTAH, DEPARTMENT OF
.:
SOCIAL SERVICES, OFFICE OF
.
RECOVERY SERV1CES,
.
Case No • 860673
Plaintiff-Respondent, .
.
.
-vs..
..
BETTY A. WHITAKER,
:
Defendant-Appellant. .
STATEMENT OF JURISDICTION and
NATURE OF THE PROCEEDINGS BELO\f
Jurisdiction of the above-entitled Court is based
upon u.c.A. 78-2-3(i) and the Court not having exercised its
discretion to transfer the matter to the Court of Appeals
pursuant to u.c.A. 78-2-4.
The State of Utah, Department of Social Services,
Office of Recovery Services, filed a complaint with the
District Court seeking a judgment against Betty A. Whitaker
for $1,407.88, plus costs, interest and attorney's fee, in
reimbursement for an alleged public assistance overpayment;
the plaintiff also sought an order for pre-judgment
garnishment or attachment.
pre-judgment order.

The District Court granted the

The defendant filed a motion to dismiss

the complaint on the ground that the plaintiff had failed to

1

exhaust all administrative remedies prior to the commencement
of the accion and was without statutory authority to initiate
judicial action; the District Court denied the motion.

The

defendant filed an interlocutory appeal with the aboveentitled Court, Case No. 860040; the interlocutory appeal was
denied.

The case was tried before the District Court without

a jury and judgment was rendered in favor of the plaintiff and
the defendant initiated this appeal.
STATEMENT OF ISSUES
Plaintiff is dissatisfied, in part, with the
statement of the issues of the defendant and makes the
following statement pursuant to Rule 24(b), Utah Rules of

•

Appellate Procedure.
1.

Do Utah statutes require the plaintiff to

exhaust administrative remedies before initiating judicial
action and did the District Court err in failing to dismiss
plaintiff's complaint under the exhaustion of administrative
remedies doctrine?
[Plaintiff disagrees that administrative proceedings
were pending between the same parties for the purpose of
adjudicating the identical issues as stated by the defendant
in her first statement of issues.]
2.

[As stated by the defendant in her second

statement of issues.]
r

2

3.

[As stated by the defendant in her third

statement of issues.]
4.

Did the District,Court err in awarding the

plaintiff attorney fees and is the plaintiff entitled to have
additional attvrney fees taxed as costs of this appeal, should
the plaintiff prevail?
[Plaintiff disagrees that the record contains no
evidence of the claim for attorney fees as stated by the
defendant in her fourth statement of issues.]
CONSTITUTIONAL PROVISIONS, STATUTES,
ORDINANCES, RULES AND REGULATIONS
WHOSE INTERPRETATION IS DETERMlNATIV~

The interpretation of two statutes and three agency
regulations is determinative of this appeal.

Since it is

lengthy to set them out verbatim, they are set forth in an
addendum, pursuant to Rules 24(a)(6) and (f), Utah Rules of
Appellate Procedures, namely:
Utah Code Annotated, Title 55, Chapter 15a
Utah Code Annotated, Title 55, Chapter 15e
Utah-DSS-APA Volume II, Section 800 et.seq
Utah-DSS-APA Volume II, Section 400 et.seq
Utah-DSS-APA Volume III, Section 400 et.seq
Utah-DSS-APA Volume IV, Section 400 et.seq
STATEMENT OF THE CASE
Plaintiff is dissatisfied with the Statement of the
case of the defendant and makes the following statement
pursuant to Rule 24(b), Utah Rules of Appellate Procedures,
which generally incorporates the language of the defendent's
statement.
3

This is an appeal from a final judgment (R. 154-155)
entered against defendant on November 24, 1986, which ordered
and decreed that plaintiff was to have and recover judgment
against defendant for $1,985.38.

The judgment was awarded

following a trial before the Honorable Ronald

o.

Hyde who

entered his memorandum decision on October 14, 1986
(R. 89-91).

In his decision, Judge Hyde found that defendant

had received public assistance benefits to which she was not
entitled because of an equity interest in a home which she had
received as part of a divorce settlement.
Plaintiff initiated this action on October 16, 1985,
by the filing of a complaint with the District Court alleging
that the defendant had received public assistance overpayments
(R. 1-5).

At the time the complaint was filed, the plaintiff

•··

had served the defendant with a Notice of Overpayment
Determination to which the defendant had not responded as
required by law.

Shortly after filing the complaint, the

plaintiff dismissea the Notice of overpayment Determination.
Recovery of an alleged overpayment against the defendant was
then being asserted against the defendant only through
judicial proceeding; the defendant was contesting closure of
her public assistance case through administrative procedures.
One of the purposes for which the plaintiff filed its
complaint was to obtain a pre-judgment writ of attachment.
The same was entered by Judge Hyde on October 16, 1985 (R. 32-

4

•

33) and continued by Judge John F. Wahlquist on October 23,
1985 (R. 10-11).

Defendant filed a motion to dismiss

plaintiff's complaint CR. 30-31) on the basis that the
District Court lacked jurisdiction to hear the case, asserting
that the statute required plaintiff to exhaust administrative
remedies before seeking further relief in the District Court.
The motion was argued before Judge Hyde on November 11, 1985
(R. 36); on December 26, 1985, Judge Hyde denied defendant's
motion (R. 68) and defendant sought permission for appeal to
the Utah Supreme Court which was denied.

A trial was then

held before Judge Hyde on October 2, 1986, which resulted in
his Memorandum Decision.
STATEMENT OF FACTS
A.

The defendant commences her statement of facts

by stating her interpretation of the public assistance system
in Utah and recovery of overpayments (App.B. 4).

Plaintiff

disagrees with the interpretation entitled "Recovery of
Overpayment".

Plaintiff expresses that disagreement under its

ARGUMENT, except for the following statements which correct
the portions of interpretation which are not necessarily
pertinent to the ARGUMENT.
1)

Defendant misinterprets U.C.A. 55-15a-15(3)

by implying that the $1,500.00 asset limit applies to General
Assistance, the form of public assistance she received.

This

limit pertains to assistance under u.c.A. 55-15a-17(1), or Aid
to Families with Dependent Children.
5
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2)

The $1,500.00 asset limit, more broadly all

U.C.A. 55-lSa-15 limits, are not the only basis upon which a
recipient may be determined to have incurred an overpayment.
B.

On December 8, 1981, Lloyd V. Whitaker obtained

a decree of divorce from Betty A. Whitaker (R. 121-124).

The

decree ordered that the marital home be sold at fair market
value and that each receive one-half of the net proceeds.
Betty refused to cooperate in the sale of the home, hoping
that they would reconcile and again use the home as their
matrimonial domicile (R. 284, 282).

In 1982, Lloyd obtained

an order that either party could buy out the other person's
equity (R. 170) and made Betty an offer to purchase her equity
in the home for $20,000.00 (R. 20, 22-23).

Betty disagreed

with an appraisal submitted at the divorce hearing (R. 179180, 207-208, 262); however, she never had the property
appraised (R. 264, 3lb-317) or ever initiated action before
the court to have the interest valued (R. 264).

Between 1982

and 1985, there were no court proceedings regarding valuation
of parties interests (R. 212-213), but Lloyd continued in his
efforts to purchase Betty's share at a reasonable price (R.
110, Trial Exhibit P-3).

In 1985, the district court ruled

that Betty's efforts had been to delay the court's order back
to 1982, that she had had several opportunities from 1982 to
present evidence of value, but failed to do so (R 119-20,
Trial Exhibit 2) and upon a new appraisal (R. 193-194, 214)

6

conducted a judicial sale CR. 173).

Lloyd paid Betty's share,

$17,574.39, to the court clerk CR. 167).

Since the divorce,

Lloyd lived in the home CR. 190) and Betty has never occupied·
the home CR. 263).
Betty (the defendant in this appeal) first applied
for public assistance benefits from the plaintiff in May 1983.
She was open for three different periods thereafter through
October 1984 CR. 255-265, 272-275, Trial Exhibits 13, 9, 10
and 8; R. 57, 109-113).

She received public assistance from

the State of Utah as follows:

1) May 19, 1983 - November 30,

1983: medical and food stamps under the general assistance
program; 2) January 4, 1984 - March 30, 1984: medical and food
stamps under the general assistance program; and 3) May 2,
1984 - October 31, 1984: financial, medical and food stamps
under the general assistance program CR. 115-118, Trial
Exhibits 6, 5 and 4).
The case was closed by the Assistance Payments
Administration office (abbreviated herein as APA) effective
November 30, 1984 (Addendum: Exhibit G).

The reason for the

closure was defendant's ownership of resources above the
allowable limits; in particular, an approximate $20,u00.00
equity interest in the home in Box Elder County which she
could have converted to cash, rather than rely on public
assistance.

The defendant had owned the resource since her

divorce in 1981; hence, she was deemed ineligible for the

7

pubiic assistance she received during each of the three above
periods and demand for payment letters were sent to her by the
Office of Recovery Services (abbreviated herein as ORS).
In response to the closure of her case, the
defendant requested a fair hearing on December 26, 1984.

The

hearing was postponed to accommodate the defenaant Cher
automobile accident and ensuing illness).

That hearing was

eventually heard before Fair Hearing Examiner, Neal Bernson,
on September 17, 1985 (Addendum: Exhibit I).
The above proceedings were all initiated by the
defendant in response to the closure of her public assistance
case.

In July 1985, ORS initiated a Notice of Overpayment

Determination.

Since the defendant had moved, she was not

served until August 26, 1985.
ignored this Notice.

The defendant essentially

She failed to pay the overpayment; she

failed to deliver a written response to the plaintiff; she
failed to attend the informal conference.

Defendant's only

response was to assert her right to the fair hearing she had
requested on December 26, 1984.

Neither party took any

further action on the Notice of Overpayment Determination
until the plaintiff's Notice of Dismissal of Notice of
Overpayment Determination CR. 72, 15 Addendum: Exhibit J).
The case caine on for trail as set forth above in the Nature of
the Proceedings Below and the Statement of Case.

8

SUMMARY OF ARGUMENT
In Point I: the plaintiff argues that u.c.A. 55-15a24(7) (2) is in direct contradiction of plaintiff's position
that this court lacks jurisdiction until the administrative
p~ocess is concluded; that defendant argued all around the
provision, but the provision remains in effect, even after the
Administrative Procedures Act became effective.

Further, that

Title 55, Chapters 15a and 15e do not, even without this
sentence, does not mandate administrative action first.

The

plaintiff also argues that there ts not a combined
construction -- a Chapter 15 "ae".

In 1984, the Utah

Legislature reviewed the applicable statutes and did not mix
the remedies or predicate one upon another.

The statutes are

distinct, the hearings provided for in the statutes are
distinct, the authority of the fair hearing officer, the
administrative hearing examiner, and the court are distinct.
In Point II: the plaintiff argues that U.C.A. 5515a-32(2) permitted the plaintiff to establish the issuance
of, receipt of, and use of the public assistance the cterendant
received through its records.

Further, that the records

comply with the exception to the hearsay rule and constituted
competent evidence from which the court could rule by a
preponderance standard that the defendant had received an
overpayment of public assistance.
In Point III: the plaintiff argues that the
defendant had received a reasonable offer for her equity
9

interest in 1981.

She at anytime thereafter could have

received $20,000.00 to use as her support, instead of public
assistance.

The resource was actually available to defendant

as she could have reasonably converted it to cash to oe used
for her support.
In Point IV: the plaintiff argues that there was
evidence supporting the award of attorney's fees and that the
statutory authority for that award is a basis for an award of
attorney's fees on appeal.
ARGUMENT

POINT I: THE PLAINTIFF WAS NOT REQUIRED
TO EXHAUST ADMINISTRATIVE REMEDIES

'.L'he argument of the defendant that the plaintiff was
"required by the statute" to exhaust administrative remedies
is confusing.

.

First, the defendant does not (and cannot)

refer to any express statutory language stating such a
requirement.

The term "required" means to command or compel;

such a demanding obligation should be readily evident.

The

defendant argues that the "plain language" of statutes require
the state to exhaust administrative remedies (App.B. 12); it
is submitted that there is not plain language in the statutes,
because the requirement does not exist.

Judge Hyde could not

recognize such plain language for he ruled CR. 69 and App.B.
13) that "I can determine no statutory prohibition against the
state commencing this action; and the doctrine of exhaustion
of administrative remedies does not appear to apply."
10

•

Second, the defendant argues that the statutes do
not authorize concurrent litigation of the same issues in both
administrative and judicial forms (App.B. 16-17), indicating
that one or the other collection procedures should be
utilized, but not both.

Defendant then gravitates to a

position that the statutes dictate that administrative process
run its course before involving the judicial system (App.B.
19).

This is not the law; the law is either administrative

process or judicial action, with common sense eliminating
concurrent litigation of the same issue in both forms.
The two statutes involved in this case are Utah Code
Annotated, Title 55, Chapter 15a, entitled npublic
Assistance - Assistance Payment Administrationn (Addendum:
Exhibit A) and Utah Code Annotated, Title 55, Chapter 15e,
entitled nAdministrative Determination of Overpayments
(Addendum: Exhibit B).

Both statutes define an overpayment in

substantially the same way -- benefit or assistance paid to an
individual who is ineligible to receive the benefit or
assistance whether or not fraudulently obtained.

Both

statutes provide a means whereby an overpayment may be
collected, i.e. entry of a judgment fixing the amount of the
debt and then making the judgment available to post-judgment
remedies.

Neither statute, however, contains language

mandating that it be followed in collecting the overpayment
instead of proceeding under the other statute.

11

They are not

mutually exclusive or interdependent.

They are simply two

alternacives available to the plaintiff, in its discretion, to
use to collect the overpayment debt.

A more in-depth analysis

of each statute is as follows:
Chapter 15a:
This chapter applies to assistance designated as
either Aid to Families with Dependent Children (AFDC) or
General Assistance (GA).

It controls the administration of

the assistance payments program, e.g. how grants for any one
month are determined, as well as one alternative for the
collection of overpayments, both civil and criminal.

The

chapter includes a provision that if a person's application is
denied, or if the person's case is opened then subsequently
closed (i.e. the person remains an "applicant" in the sense
that he wants to receive future public assistance benefits),
or if the person is aggrieved by any decision of the
Assistance Payments Administration (APA), he is entitled to a
hearing.

Section 25 provides in part:
Any applicant tor, or recipient of
assistance, food stamps, or medical
assistance, aggrieved because of a
decision or delay in making a
decision, may appeal and is entitled
to reasonable notice and a hearing.

The hearing is conducted before the local or district office
which is handling the case file.

12

The hearing described by this provision is commonly
rererred to as a "fair hearing."

A state-wide fair hearing

officer conducts the fair hearings in the various local or
district office.

The "decision" upon which she requested a

fair hearing herein was the November 14, 1984, "Notice of
Decision" from APA (Addendum: Exhibit G) advising her that her
case had been closed.

She requested the fair hearing on or

about December 26, 1984, on Form 490 (Addendum: Exhibit H)
whereby she challenged the "Notice of Decision", i.e. the
closure of her case (App. B. 9-10).

She was not appealing the

calculation of a specific overpayment debt, but the closure of
her case with the attenaanc and implicit conclusion therefrom
that she had incurred an overpayment.

The fair hearing

officer's responsibility was to make a decision whether the
case closure was proper under APA law and policy.

In

upholding a case closure, he does not render a money judgment
in favor of the State of Utah; in ruling on the closure, he
may only implicitly decide an overpayment occurred.

In this

case, he upheld the closure (Addendum: Exhibit I).
As set forth on Form 490 appeal is limited to four
categories of decision or delay, namely: whether APA (1)
failed to act upon an application within 30 days, or denied an
application, or (2) reduced, held, discontinued, or changed
the form of assistance, or (3) required the applicant to
participate in a Work Experience and Training program, or (4)

13

in any other way acted against the applicant's interests, in
violation of the law.

The fair hearing officer is not

responsible to adjudicate a specific overpayment debt.

The

establishment of the debt, that is a money judgment which is
legally enforceable, must be done either by the applicant's
acknowledgment or by direct action by the plaintiff through
either judicial action under U.C.A. 55-lSa-24(7) or U.C.A. 55lSe-l, et.seq., the two alternatives available for that
purpose.
Section 25 continues:
The department through its
administrative hearing examiner may,
upon its own motion, review any
decision of a local or district
office and consider and determine any
appl ica ti on upon which a decision has
not been made within a reasonable
time. All decisions of the
administrative hearing examiner are
final and binding upon any local
district, or state office, except
that any party may appeal an
administrative order to the district
court and obtain a trial de novo of
the matter by filing a petition in
the appropriate district court within
30 days atter receipt of notice of
the administrative order • • • •
The administrative hearing examiner is different than the fair
hearing officer: he has authority to review (change, modify,
etc.) the fair hearing officer's decision.

The department's

administrative hearing examiner is law trained and bears the
title Administrative Law Judge.

14

.

The important point for this appeal is that the
administrative hearing officer is not reviewing whether a debt
in a sum certain is due and owing, but merely whether closure
of her public assistance case was proper.

Likewise, if either

party appealed to the district court to obtain a trial de
novo, the court would not be reviewing whether a debt in a sum
certain is due and owing, but merely whether closure of her
public assistance case was proper.
After the fair hearing officer sustained the case
closure, defendant requested review of the fair hearing
officer's Hearing Decision and Order (Addendum: Exhibit J).
The defendant had requested additional time to file memoranda
of law, but withdrew the request 8 days before the trial in
district court.

In response to the administrative hearing

officer's attempt to perform his duties he was advised that
the eligibility question had been rendered moot (Addendum:
Exhibit J).
file.

He has (properly) closed the Section 25 hearing

It would be redundant and a waste of time for him to

decide the eligibility question since that question had
already been decided by the district court order.
Section 25 does not control the collection of
overpayments.

Defendant's counsel has handled numerous fair

hearings and realizes ( and consequently does not advocate)
that the fair hearing officer enters an entorceable judgment.
The judicial action did supercede the question of proper case

15

closure under Section 25, but Section 25 is not rendered
meaningless as suggested by defendant.

Many decisions will

not result in past ineligibility,- and Section 25 affords a
right to receive benefits.

Section 25 does not in any way

inhibit the right vested to the plaintiff by Section 24 of
Chapter 15a.

It is ciear that the legislature intended to

create different remedies for different purposes, even though
one remedy, on occasion, may supercede the other.

Section

24(7) (a) states, in part:
The department shall take all
necessary steps to recover the
repayments required under this
section, however, the department
under administrative rules may use
discretion in recovering small
overpayments unintentionally received
as a result of administrative error.
In addition to other authorized
procedures, it may file a civil
action against any individual
corporation, business or association
determined by it to owe money to this
state under this section. [emphasis
added]

-

Hence, the plaintiff had clear statutory authority to file its
action in the district court.

The district court is a court

of general jurisdiction.
The defendant argues that the plaintiff must have
alleged the jurisdiction of the district court (App.B. 13-15).
Plaintiffs are not required to allege jurisdiction, except for
dollar limits applicable to circuit and justice courts.

The

defendant attacks the language in plaintiff's complaint as

16

failure to allege facts conferring jurisdiction on the
district court.

Utah does not adhere to fact-pleading: notice

pleading is all that is requir~d.
Procedure.

Rule 8, Utah Rules of Civil

A complaint must be sufficient to invoke the

jurisdiction of the district court, but a plaintiff need not
affirmatively allege facts which invoke the jurisdiction.

In

state Dept, of Social Services y, Higgs, 656 P.2d 998 (Utah
1982), this Court stated at page 1001:
The complaint filed in the district
court did not validly invoke the
jurisdiction of the district court
because there was no then existing
statute authorizing the exercise of
such jurisdiction.
In the case herein, U.C.A. 55-lSa-24(7) {a) authorizes the
exercise of jurisdiction.
It is absurd to advocate that "plaintiff's deficient
assertion of jurisdiction is an implicit adknowledgement that
the requirements of the statute for filing a judicial action
had not been met" (App.B. 14).

In its complaint {R. 1-5), the

plaintiff merely alleged matters as part of its claim for a
judgment which should have more appropriately been included as
part of its request for a provisional writ.

Reference to

matter which had not yet occurred did not render the complaint
invalid.

The defendant was put on notice that the plaintiff

was seeking a money judgment, regard.J.ess of the outcome of the
case closure question.

Rule 15 (b), Utah Rules of Civil

Procedure, permits the court to allow the pleadings to be

17

amended to conform to the evidence - but failure to amend does
not affect the outcome at the trial.

Rule 54 Cc) Cl), Utah

Rules of Civil Procedure, provides that every final judgment
shall grant the relilef to which the party in whose favor it
is rendered is entitled, even if the party has not demanded
such relief in his pleadings.

These principles were basically

employed when the defendant's motion to dismiss was argued and
when the case was tried; conditional events, such as a prayer
for relief "as may be appropriate pending the decision of the
fair hearing officer" CR. 4) did not preclude the plaintiff
fran receiving the judgment.

The defendant was able to

adequately prepare for trial on the issues and unnecessary
verbage in the complaint did not affect the full litigation of
the relevant issues.
One final point on the defendant's jurisdiction
argument.

The undersigned's use of language "this complaint

is filed for either purpose" is by hindsight ambiguous.

The

undersigned knows the intent of the language; the defendant
has speculated what the intent was, i.e. that the action was
filed as a means of judicial review for yet to be concluded
administrative proceedings (App.B. 14).

To the contrary, the

first of the "either" purpose was direct action to establish a
sum certain judgment based upon an assumption that even if the
hearing officer ruled that the case was properly closed, the
defendant woula most probably not pay the overpayment stated
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in the ORS demand letters.

The second of the neithern purpose

was based upon the conclusion that if the hearing officer
ruled that the case should not be closed, the State would
contest the ncase-openn ruling by trial de novo before the
district court and would join therewith its direct action to
recover a money judgment--judicial expediency would require
that if the plaintiff were in court on the issue of future
eligibility, any other related claims should then be asserted,
namely the specific debt.

Admittedly, the language in the

complaint could have been greatly improved upon.

However,

inclusion of the language was not fatal to the action.

The

clear purpose of the action was to recover the overpayment by
civil action pursuant to U.C.A. 55-lSa-24(7) Cc).

The district

court understood this and conformed the pleading to the relief
to which the plaintiff was entitled when it denied the motion
to dismiss and awarded judgment at the trial.
There is a significant distinction between Sections
24 and 25.

The essence of the action under Section 24

(judicial action) is to recover monies already paid out.

The

essence of the action under Section 25 by the State is to
challenge future eligibility--to keep from paying out money.
The fair hearing officer's decisions deal with eligibility
standards and case closure.

He often makes decisions which

say: nstate of Utah you must continue to pay out moneyn.
Prior to 1984, the third sentence of Section 25 provided that
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all decisions •are final and binding upon any local, district
or state off ice".

The exception Cf or trial de novo before the

district court on the request of any party) was added in 19 84.
Prior to the amendment, if the fair hearing officer (and/or
the administrative hearing examiner) said continue to "payout•, the State of Utah had no recourse.

After the 1984

amendment, the State had recourse: they could appeal the payout ruling (raise a shield).

In comparison, Section 24 allows

the State of Utah to take the initiative (yield a sword) and
recover welfare overpayments.
Chapter 15e:
This chapter is an alternative statute for the
collection of overpayments.

Section 4(1) provides:

If the obligor is not subject to a
current court order, the department
may determine administratively
whether an overpayment was made and
whether benefits were fraudulently
obtained. It may then issue a notice
of determination of overpayment and
demand payment in full. If the
obligor fails to pay the overpayment
or to deliver a written response to
the department within 30 days of
service of notice on the obligor, the
department may enter default against
the obligor by administrative order.
[emphasis added]
The remainder of Section 4 states the requirements for the
notice and its service.
Section 5 provides that any person adversely
affected by an action of the department under this chapter is
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entitled to a hearing conducted by an administrative hearing
examiner.

The administrative hearing examiner is !!Q.t the fair

hearing officer who conducts applicant-initiated hearings on
behalf of the local APA office under Chapter 15a, Section 25.
The only relation between Chapters 15a and 15e is that the
administrative hearing examiner (administrative law judge)
mentioned in both is the same individual.

The hearings,

however, conducted before him are not the same.

Chapter 15a,

Section 25, hearings are initiated by an applicant1 Chapter
15e hearings are initiated by ORS.

The issues of and relief

available through the hearings are difterent, as previously
outlined.
The defendant was served with a Notice of
Overpayment Determination on August 26, 1985.

The defendant

did not deliver a written response to the department within 30
days (or at any time)
conference.

1

she also failed to attend the informal

Defendant's only action after being served was to

assert her right to the fair hearing she had requested on
December 26, 1984.

Neither party took any further action on

the Notice of Overpayment Determination until the plaintiff's
Notice of Dismissal of Notice of Overpayment Determination
(Addendlllll: Exhibit M).

Prior to filing this lawsuit,

plaintiff's counsel instructed ORS that the administrative
notice be dismissed.

Although authorized in the Chapter, the

department had not exercised its discretion to adopt
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regulations for dismissals.

Since the Administrative

Determination of Overpayment Act was still new, ORS did not
know exactly how to proceed and time lapsed before the
dismissal was filed.

The dismissal complies with Rule 41,

Utah Rules of Civil Procedure: a mat~er can be dismissed by
notice of dismissal at any time before service by the adverse
party of an answer without leave of the court.

Section 4 (1),

quoted above, requires an obligor to deliver a written
response.

Defendant had not and the notice of dismissal was

totally proper.

The dismissal was not filed to improve a

legal- position (App. B. 11) , but to select judicial action as
the pref erred medium to litigate the isssue, mainly because
plaintiff sought a pre-judgment garnishment or attachment
(available in a judicial proceeding, not available in an
administrative proceeding).
The defendant's counsel wrote a letter to the the
Hearing Examiner objecting to ORS' s Dismissal of the Notice of
Overpayment Determination (Addendum: Exhibit K) contending
that an ORS representative had stipulated to include the
issues raised by the Notice of Overpayment Determination with
the matters to be decided by him at the fair hearing.

(Note:

The Fair Hearing Officer is not the administrative hearing
examiner; he has no authority to hear Notices of Overpayment
Determination initiated under Chapter 15e.

The relief sought

by the Notice of Overpayment Determination was an enforceable
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.

money judgment.

The Fair Hearing Officer does not have

autnori ty to grant a judgment which can be docketed with the
District Court for post-judgment collection actions, U.C.A.
55-15e-8.

That authority cannot be conferred upon him by

stipulation, if any such stipulation were made.)

Plaintiff's

response to the objection (Addendum: Exhibit K) was properly
followed by the administrative hearing examiner as the
proceeding commenced by the Notice of Overpayment
Determination was closed.
While Section 6 provides for judicial review of the
findings and order of the administrative hearing examiner, but
the district court may grant a trial de novo only "for good
cause shown".

It is stressed that the trial de novo

guaranteed for the applicant-initiated hearing under Chapter
15a, Section 25 ("guaranteed" in the sense that Chapter 15a
does not have a good cause condition precedent as stated in
Chapter 15e, Section 6(1)) is totally unrelated to this trial
de novo, if granted: a Chapter 15a trial de novo does not
result in an enforceable judgment, but only an eligibli ty
order -- a Chapter 15e trial de novo does have the entry of a
judgment at issue.
General discussion:
The foregoing specific discussion of Chapters 15a
and 15e of Title 55, Utah Code Annotated, includes argument
regarding the application of the statutes.
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A more general

argument, discussing the relationship between the two
chapters, and addressing other argument made by the defendant
fallows.
Before the district court, the defendant argued that
there was one hearing process.

In her brief, she is less

assertive but still maintains there is one process for
collecting overpayments (App.B. 4-8, 14).
Chapter 15 "ae".

There is not a

In 1984, the legislature looked at Chapter

15a, Section 25, and made an amendment.
legislation also enacted Chapter 15e.

In 1984, the
The intent of the

legislature is clear: they took two separate actions.

They

had both chapters before them and could have incorporated the
Chapter 15e proceedings into Chapter 15a, or could have
deleted the hearing provisions of Chapter 15a and put them as
part of Chapter 15e, or could have made some reference to
indi·cate a tie, if any, between the hearings and the
collection alternatives, but they did not.

They did not

because they are basically unrelated provisions accomplishing
different purposes, involving seperate issues, and affording
different relief.
It is clear that the legislature created merely an
alternative to direct judicial action for overpayments, not an
override of judicial action.

Chapter 15e relieves some of the

buraens ot the judicial system by giving ORS discretion in the
manner in which it collects overpayments; Chapter 15e is
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"other authorized procedures" to recover overpayments.
not mandated to make an election.

ORS is

Nothing in Chapter 15e

prohibits filing civil action under Section 24(7) (a) of
Chapter 15a.

Common sense will preclude concurrent actions on

the same issue.

The defendant's attempts to explain away

u.c.A. 55-15a-24(7) (a) are hollow (App. B. 15-17).

The

express authorization cannot be rationalized by asserting only
limited application, i.e. when an applicant had not requested
an administrative hearing or the 90-day time limit had
expired.

Defendant's reasoning leaves unreconcilled

questions: Ca) if the plaintiff initiated judicial action
after 60 days of an APA decision, does that then bar an
applicant from requesting a fair hearing between the still
allowable 61-90 days?

(b) derendant has argued that the

exhaustion of administrative remedies pertains to Chapter 15e;
isn't it inconsistent to say judicial action could be filed
when a fair hearing has not been timely requested?

Shouldn't

the defendant's logical conclusion be that if a fair hearing
is not requested, the plaintiff would be required to file a
Chapter 15e?

Yet the defendant says that judicial action

could then be taken!

This is a glaring inconsistency; U.C.A.

55-15a-24(7) (a) simply cannot be explained away.

When the "in

addition •••• " provision is read in the context of the entire
Section 24, it is clear that if any remedy is mandated, the
judicial action is.

25

The plaintiff is not advocating concurrent
utilization of both administrative and judicial forms, but the
right to make an election, similar to a plaintiff who files in
circuit court, but dismisses (and ror reason important to him)
refiles the same action in district court.

Section 4 (1) of

Chapter 15e starts with the provision "If the obligor is not
subject to a current court order [then ••• 1°.

This means that

the only time the section would not be applicable is when
there is al ready a court; in which case it would not be
applicable because it would be repetition.

Clearly, this also

means that if a judicial action is pending, which could
culminate in a court order, then the administrative proceeding
is not available.

A rule of reason is applicable when the

defendant argues that the plaintiff has caused an incongruous
result of actions ~App.B. 16), she is wrong.

There is not a

pending Chapter 15e proceeding which is concurrent with the
judicial action as the Notice of Overpayment Determination was
properly dismissed.

Simultaneous fair hearing procedures and

judicial action are not incongruous since they address
different questions: future eligibility vs. liability for past
ineligibility.
Defendant argues that the rule of exhaustion of
remedies is subject to certain exceptions, out that none of
the exceptions apply (App. B. 21-22).

Assuming arguendo that

the exhaustion of administrative remedies applies to the case
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herein, the exception defendant states in Farmers Investment
Company y. Arizona~ate Land Dept., 666 P.2d 4b9 (Ariz. 1982)
does apply.

At page 473 of the Farmers decision, the Arizona

court stated:
The exception to the exhaustion
doctrine for permissive remedies is
discussed in 2 Am.Jur.2d,
Administrative Law,§ 598 at 432-33
(1962) as follows:
Some statutes providing for
judicial review expressly
require that such review shall
be permitted only after a party
claiming to be aggrieved has
exhausted his administrative
remedies as provided in the
act.
On the other hand, the
doctrine of exhaustion of
administrative remedies does
not apply where, by the terms
or implications of the statute
authorizing an administrative
remedy, such remedy is
permissive only or not
exclusive of a the judicial
remedy, warranting the
conclusion that the legislature
intended to allow the judicial
remedy even though the
administrative remedy has not
been exhausted. A fortiori,
where,_by the terms of the
statute, a party is given a
right of_election between the
administrative remedy and
immediate resort to the courts,
the goctrine cannot oe applied
to d~fea~ the right of
election. (emphasis added by
plaintiff, State of Utah)
Citing this section as authority,
the Arizona Supreme Court stated:
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We concede that the doctrine
of exhaustion of administrative
remedies does not apply where,
by the terms or implications of
a statute authorizing the
administrative remedy, the
remedy is permissive only.
Campbell v. Chatwin, 102 Ariz. 251,
257, 428 P.2d 108, 114 {1967).
It is clear from a perusal of both Chapter 15a and
15e, and the intent expressed by the Utah Legislature from
their 1984 amendments, that Chapter 15e is permissive only.
Although, not expressly stat~d so in Chapter 15e, U.C.A. 5515a-24{

t)

Ca), unequivocally makes it not exclusive of the

judicial remedy.

The general law quoted by the Arizona Court

from 2 Am.Jur.2d, Administrative Law,

§

598, is directly on

point and controls this issue.
This arguendo point 1s reinforced by the Utah
Administrative Procedure Act, Laws of Utah 1987, Chapter 161
[effective 1-1-881.

The thoroughness of the Legis.1acure 1 s

review of administrative procedures is evidenced by the list
of sections in Utah Code Annotated that it affects {Addendum:
Exhibit L).

This Act

{1)

modifies U.C.A. 55-15a-25, and {2)

places Section 25 hearings under Chapter 46b, Title 63, per
u.c.A. 55-15a-6.5 [Note: u.c.A. 63-46b-14 is entitled
"Judicial Review - Exhaustion of Administrative Remedies".
This section includes mandatory language for the exhaustion of
civil remedies under certain circumstances], but {3) U.C.A.
55-lSa-24{7) Ca) was not repealed or changed {Addendum: Exhibit
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N).

Hence, when this Act became effective, there will still

not be a mandate to exhaust administrative remedies, in lieu
of judicial action under u.c.A. 55-15a-24(7) (a).

[It is also

relevant to compare u.c.A. 55-15a-24(7) (a) and the new
section, U.C.A. 68-45b-19.
repaymentn -- collect money.

The former is to nrecover
The later is nenforcement of an

administrative ordern -- but not monetary payment, subpara.
(2)(c).1

Defendant cites several cases in support of her
exhaus·don of remedies argument.

The plaintiff concedes that

the doctrine is well established in Utah law and that there
are valid reasons for the doctrine.

However, these cases

simply do not apply to th is case; the doctrine applies only
when and administrative remedy is mandated.

In Department of

Social Services y, Higgs, supra, page 17, the court was
construing the Personnel Management Act.

The case involved

the adjudication of grievances by state employees.

The

Personnel Management Act is illustrative of mandated
administrative action.

Sections 21 through 25 of that Act

outline the grievance procedure, the various steps must be
followed - e.g. Section 25 states that "an aggrieved employee
shall_first attempt to resolve a grievance through discussion
with the employee's immediate supervisor" (emphasis added),
with following references to the required steps.

After going

through the required steps, judicial review can be obtained
from the district court.
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In Higgs, the trial court had noted that in applying
the doctrine no substantial right of a party was prejudiced.
Through filing a civil action, plaintiff herein could obtain a
pre-judgment order of attachment or garnishment.

There is no

counterpart for this right administratively, i.e. the
administrative hearing examiner does not have autuority to
issue a pre-judgment order.

Therefore, for the District Court

to have granted defendant's motion for dismissal would have
prejudiced a substantial right of the plaintiff -- the riglit
to obtain a pre-judgment order.

Hi~ held that tne State

could not seek judicial review until all the steps mandated
~or the employee had been taken.

The Personnel Management Act

does not contain any language similar to "in addition to other
authorized procedures, the State may file a civil action",
which permits the State to commence independent action apart
from mere judicial review.
Permitting the plaintiff to commence judicial
action, independent of an applicant's mandate to exhaust his
administrative remedies is founded on sound reasoning and
policy.

First, the relief obtained from the judicial action

is distinct; second, forthright collection of overpayments is
recovery of the public's resource.

The most successful

collections are immediate collections.

A person who creates

and has benefited from an overpayment should not be allowed to
forestall recovery of the overpayment.
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The defendant argues that since the plaintiff
started Chapter 15e administrative proceeding prior to
commencing civil action, it is bound by its election.

The law

clearly states that nin addition to other authorized
procedures, it [the State] may file a civil actionn.

The

defendant merely sweeps this provision under the carpet by
saying the plaintiff may pursue one of two avenues to collect
alleged overpayments, then immediately jumps to tne conclusion
that plaintiff is bound to follow the administrative process
it invoked.

The conclusion that plaintiff is bound is not

based on any sound legal ground.

That simply is not the law.

To avail itself of the right to seek a pre-judgment order, the
plaintiff filed this action.

In so doing, the plaintiff did

not violate any mandatory election of remedies provisions in
Chapters 15a and 15e.

There is no statutory prohibition for

the state commencing one collection procedure and then
commencing the other.

The money held in Box Elder County did

not come into existence until October 1985.

When the State

prepared the administrative notice in July 1985, there was no
fund available against which a pre-judgment order could be
directed.

It is overly simplistic for the defendant to say,

ntoo bad, you should have foreseen the future - you can't get
an administrative pre-judgment order, you're stuck until you
rinish your administrative processn.

This is overly

simplistic because it does not conform to the applicable
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statutes and completely ignores that when the State filed this
action, it was doing so

0

in addition to other authorized

procedures 0 and to protect a legal right to obtain a prejudgment order.

The defendant argues that the pre-judgment

writ of attachment was improperly issued (App.B. 22-23).

That

question is not at issue on this appeal and a response isis
the ref ore made by the plaintiff.
The plaintiff had clear statutory authorization to
file its complaint.

The plaintiff properly dismissed the

Chapter 15e proceeding and there were not two forums which
would adjudicate identical issues.

The plaintiff cannot be

barred from initiatory judicial action if there is not a
requirement to take administrative action first.
POINT_il_: THE PLAINTIFF MET ITS BURDEN
OF PROOF IN ESTABLISHING THE AMOUNT
OF THE OVERPAYMENT THE DEFENDANT RECEIVED

The parties agree that the preponderance of the
evidence standard applies to this case.

The plaintiff clearly

met that burden of proof in establishing the amount of the
overpayment.

The district court did not err in dismissing

defendant's motion (R. 88), for U.C.A. 55-lSa-32(1) and (2)
provide:
(1) In any civil or criminal
action pursuant to this chapter, a
paid state warrant made to the
order of a party shall constitute
prima facie evidence that such
party received assistance funds
from the state.
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(2) In any civil or criminal
action pursuant to this chapter,
all of the records in the custody
of the department relating to the
application for, verification of,
issuance of, receipt of, and use of
public assistance shall constitute
business records within the meaning
of the exceptions to the hearsay
rule of evidence.
Julia Bosley testified regarding information in both
the individual case record (Betty Whitaker's file) and the
general records kept by APA CR. 218-219).

The foregoing

statute covers "all" records in the custody of the department;
all of the departments' records constitute a business records
exception to the hear say rule of evidence as they relate to the
issuance of, receipt of and use of public assistance.

The

business records exception to the hearsay rule is Utah Rules of
Evidence 80 3 ( 6) •

It provides th at:

(6) Records of regularly
conducted activity. A memorandum,
report, record, or data
compilation, in any form, of acts,
events, conditions, opinions or
diagnoses, made at or near the time
by, or from information transmitted
by, a person with knowledge, if
kept in the course of a regularly
conducted business activity, and if
it was the regular practice of that
business activity to make the
memorandum, report, record, or data
compilation, all as shown by the
testimony of the custodian or other
qualified witness, unless the
source of information or the method
or circumstances of preparation
indicate lack of trustworthiness.
The term "business" as used in this
paragraph includes business,
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institution, association,
proression, occupation, and calling
of every kind, whether or not
conducted for profit.
Julia Bosley had personal knowledge about the case,
had custody of certain records and direct access to others,
which she had personally reviewed CR. 219, 244); she was
clearly a qualified witness.

Under the statute and rule, Julia

Bosley is not required to have prepared the records herself, to
have personal knowledge that the assistance was actually
issued, etc. as argued by the defendant.

All of the records

were kept in the course or the regularly conducted activities
of the department as part of its regular practice (R. 232, 231,
244, 253-254).

All of the records used to establish the amount

of the overpayment were made at or near the time by, or from
information transmitted by, a person with knowledge.
The overpayment was based on the defendant's failure
to report her equity interesstt

(R. 234, 285) and calculated

as follows:
Financial assistance
Foodstamp assistance
Medical assistance
CR. 151).

$
80.00
$1,166.00

$

131.88

$1,407.88

The largest portion of the overpayment was for food

stamps.

Food stamps are negotiable instruments, payable to the

bearer.

They are not issued by serial number or endorsed by

the person who uses them CR. 252-253).

The department records

establish by a preponaerance of the evidence that the foodstamp
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assistance was received, namely: she made application for
benefits (R. 218-220, 270); the official payroll (the
microfiche) shows issuance by the computer (R. 218-219), as
well as some being given directly over-the-counter CR. 246247); and the defendant never advised the department that she
had not received the benefits tor which she had made
application and been approved.

A recipient rarely will

remember the exact amount of the benefits received, but merely
that he applied for and did thereafter receive benefits.
defendant admitted receipt of the benefits (R. 270).

The

To prove

the exact amount is tantamount to a clear and convincing
standard of proof.

This defendant suggests that there was some

other evidence that could have been introduced that the
foodstamps were issued (App.B. 25), such evidence is neither
available nor required by the above statute and rule.

The only

evidence available is the issuance payroll (R. 252), and that
is the record from which Julia Bosley testified.
The defendant also suggested in her brief that the
actual checks for the $80 .00 and the invoices for medical
services had to be introduced.

The statute and rule apply to

issuance of, receipt of, or use of these forms of assistance
also.

The financial payroll record (microfiche of payments)

established the payment of the $80 .00 to the defendant (R. 242245).

U.C.A. 55-15a-32(l) does refer to a paid warrant made

to the order of a party.

Financial assistance, like food
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stamps, are normally issued at the first of each month.

Unlike

food stamps, their is a check (warrant) which must be endorsed
by the recipient before he receives the money.

If he claims he

did not receive the check, it was forged, etc., it is necessary
to submit the actual check.

This shifts the burden to him to

establish that he did not receive the monies.
considerations are not present in this case.

These
Subparagraph (2)

permits all records to be used to show the "receipt
of •••• public assistance" where, as in this case, the recipient
acknowledges receipt of the assistance generally and merely
does "not recall the precise amount.

The medical payments

record is also prepared in the regular course of APA activity
(Trans. 86) and within the statute and rule.
The case law cited by the defendant is neither
controlling nor persuasive.

Great Western Motor Vehicles, Inc,

~~-c. Cozard, 417 P.2d 579 (Ok. 1966) -- misnamed by
defendant -- involved an automobile accident and resultant
property damage.

Only naked testimony was subnu.tted and copies

of bills, receipts, etc. were required, not just speculation.
In this case, the computer issues public assistance and records
the issuances in a payroll (microfiche); that record is
specific as it lists the recipient, the exact amounts issued,
etc.

The record is an official record and isn't mere

speculation.

In Engram y. AFSD, 677 P.2d 719 (Ore. 1984), the

defendant takes the failure to produce the cancelled check out
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of context.
support.

The check was attached by AFSD in payment of child

The check could have been issued to one of two

payees, or both 1 one of the payees did not owe an obligation to
AFSD.

The check was part of a rent refund program for low

income people and either of the two potential payees could have
applied.

ownership of the money as between the two parties was

at issue and the cancelled check was necessary to see who the
actual recipient of the money was in order to determine whether
AFSD had properly intercepted the money.

This case is very

different1 competent evidence was presented that this defendant
had received the various forms of public assistance.
u.c.A. 55-lSa-32(2) controlled this case.

The

district court correctly applied this statute in denying the
defendant's motion to dismiss and the order of the district
court should be affirmed.
PO_lNT I I I : THE ONE-HALF EQUITY
INTEREST IN THE DEFENDANT'S FORMER
MARITAL HOME WAS AN AVAILABLE ASSET
IN EXCESS OF THE ALLCMABLE LIMIT

The rules and regulations governing the asset
standards for financial, foods tamp and medical assistance
programs are similar.

The basic criterion for each program is

"assets actually available to an individual".

The General

Assistance (GA) program is a program administered by the ~tate.
The Aid to Families with Dependent Children (AFDC) program is a
tederal program administered by the State.
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For financial assistance ($80 .00 of the judgment) the
asset standards for GA are governed by APA Vol. II§ 800,
et.seq., specifically §810, 810.4, which refers back to APA
Vol. II §400 (Addendum: Exhibit C and D).

State rules for the

AFDC program apply; however, this does not spill over and make
federal AFDC rules applicable to GA financial assistance.
Defendant's reference to 45 C.F.R. Sec. 233.:iO(a) (3) (ii) (D) and
(FJ (4) is not pertinent (App.B. 27).

The real property

exclusion is not to be applied in a GA case.

A two-prong test

applies to homes, i.e. whether the value of a home is exempt
(Section 410 .l .b).

First, the home must be owned or being

purchased; second, the home must be occupied by the applicant.
The defendant clearly owned a one-half interest in her former
marital home.

She did not occupy the home.

Therefore, the

defendant's one-half interest in the real property was not an
exempt asset to the extent that its value exceeded $1,000.00.
For medical assistance, the asset standards f<;>r GA
are governed by APA Vol III, §800, et.seq. (Addendum: Exhibit
E, with only pertinent parts for this appeal being included).
The same two-prong test applies to the exempt status of homes.
The defendant did not occupy the home; therefore here one-half
interest in the real property was not an exempt asset to the
extent th at its value exceeded $500 .00.
For foodstamp assistance, the asset standards for GA
are governed by APA Vol IV §400, et.seq. (Addendum: Exhibit F).
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The occupancy test again applies for a home can be considered
as exempt only when it is "temporarily not occupied".

The

defendant's non-occupancy of the home had been permanent since
the divorce in 1981.
real property.

Section 406 .1 specifically applies to

The defendant argues the general provision of

Section 4u6.8 is controlling (App.B. 27).

It is clear from the

evidence that the defendant was not making a good faith effort
to sell the property at a reasonable price.

Shehad ample

opportunity to sell the property at more than a reasonable
price; when the sale actually occurred, she received less than
her former husband had initially offered her.

Therefore, the

defendant's one-half interest in the real property was not an
exempt asset to the extent that its value exceed $1,500 .oo.
Since the foodstamp program is a federal program, there is not
a distinction for GA and AFDC and federal regulations do apply.
The federal regulation cited by the defendant (App.B. 28)
strengthens the ineligibility determination.

The defendant was

not making a good faith effort to sell the property; she had
declined a reasonable offer for its purchase.
Since the one-half equity interest was not an exempt
asset under the three types of assistance, any value therein in
excess of $1,000.00, $1,500.00, or $500.00 respectively would
make her ineligible if the assets were "available", or
"actually available".

The long list of cases cited by the

defendant (App.B. 28-30) are not on point; they merely

39

demonstrate that it is case-by-case question, depending on the
facts and circumstances of the particular case.

The cited

cases are each clearly distinguishable from this case.

Without

referring to all fourteen cases, reference is made to several
to point out the distinctions and the ineffectiveness of such a
laundry list.
King y, Smith, 392 U.S. 309, 88 s.ct. 2128, 20

L.Ed.2d 1118 (1967) and ~e~is v._Martin, 397 u.s. 552, 90 s.ct.
1282, 25 L.Ed.2d 561 (1970) both involved AFDC and a man living
in the household who was not the children's natural or adoptive
father.

These cases clarified the two-pronged test for AFDC

eligibility, i.e. the qualifying child(ren) must Cl) be needy
and (2) be deprived of parental support -- a legal parent.

The

holding was that the man-in-the-house (MH), or man-assumingthe-role-of-a-spouse (MARS) must have actually supported the
child Cren) ; absent proof of actual payments by the MH or MARS,
the children remained "needy" and eligible.

MH or MARS

disposition thereof, if any, is totally unrelated to the type
of asset owned by the defendant herein.
In Hein v. Byrns, 402 F. Supp. 398 (S.D. Iowa 1974)
the travel allowance was spent to defray commuting expenses and
therefore had no effect on the recipient's food purchasing
power.

The defendant herein was not spending the asset for her

support, yet proceeds from the asset could have been used for
her support.

Neither was the defendant herein using the
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proceeds to pay legitimate debts incurred for her prior support
as in Russell

v.

N,M. Human Services ~t~, 653 P.2d 1224,

(N.M. 1982).

The defendant's quote from Wilczynski y, Harden, 323
F.Supp 509 (D. conn 1971) (App.B. 30) is out of context.

The

issue involved the evaluation of life insurance policies.

The

"in hand or under the control ••••• " standard is not similar to
the Utah regulation; but was construed to mean that the
evaluation must be based upon what could be placed in hand,
i.e. the cash surrender value, not the face value.

The

policies could be converted to cash, at a reasonable value
(the cash surrender value), and they were an available asset.
Similarly, the defendant herein could have converted the onehalf equity interest into cash, at a reasonable vale, rather
than hold as a hope, or leverage, for reconciliation with her
for mer husband.
Three of the cases cited by the defendant did have
some facts similar to this case.

~ranito v. Sunn, 594 F.

Supp. 410 (D. Haw. 1984) involved the proceeds from a nonrecurring lump sum award.

It was held to be available under a

spend-down rule: as soon as the lump sum is spent, over a
reasonable time and in reasonable increments, for the basic
needs for which public assistance benefits have been
requested, the applicant may then become eligible.

Utah

regulations provide for such spend-down and subsequent
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eligibility.

That is precisely what the defendant herein

should have done: convert the one-half equity interest to
cash, use the cash for her support, then come to the State of
utah when that resource is depleted.

In Idaho Falls Consol.

Hosp. y. Bd. of Commissioners, 712 P.2d 582 (Idaho 1985),
Idaho did not have an exclusion for the real property, except
a homestead.

The recipient occupied the home.

The house was

held to not be an available asset as it was an anomoly to say
that it was a recourse which could be used for medical needs,
yet the hospital could not levy against it to pay the bill for
medical needs. The defendant's equity interest herein could
c1early be reached by a creditor1 it should have been
0

reached 0 by her for her own support.

A conflict in evidence

in ~ra~i~r_v, N,M, Dept. of Human Services, 645 P.2d 454 (N.M.
1982) resulted in the holding that a real estate contract was
not actually available.

The state's evidence was a

hypothetical sale1 the recipient's evidence was that she had
searched the market and could not find a uuyer, even at a
discount price below fair market value.

The defendant herein

did not make a market search and had a buyer Cher former
husbannd) who was willing to pay fair market value.
After reciting the case law, the defendant makes a
big jump in her reasoning: that the district court had really
found that the home was not

0

actually available 0 until the

money was paid by her former husband (App.B. 31)!
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The money

was not "actually" available until then, but the value of the
asset for public assistance eligibility purposes was actually
available shortly after the divorce when her former husband
made a bonafide offer of purchase.

The finding of the court

was that the $20,000.00 was (would have been) actually
available to her within four or five days after s}:le accepted
the offer CR. 152, paragraph 4) as her former husband haddd
the present ability to pay the sum CR. 185, 200, 202-203).
The defendant may have been in need, but a person
must use their own resources to meet their needs before
placing that burden on the general citizenry (taxpayers).

A

real question may have existed in the defendant's mind
concerning the valuation of the property, but her interest was
fixed and it had a value of several thousand dollars.
Subjective intent and rational do not control.

The defendant

wants the court to approve a subjective test for eligibility;
namely, the applicant owns property and believes it to be
worth $10,000.00.

The applicant is in need, but doesn't want

to sell the propeerrty at an offered price of $8,000.00
because applicant believes the offer is too low.

The

applicant therefore expects the public assistance system to
support him instead of using his own resources -- the state
should subsidize his subjective belief that the property os
worth more.

Then, when the property is sold, he has no

responsibility to repay the subsidy from the proceeds of the
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sale.

Many examples could be given; the situations would be

numerous since every applicant would like to have state
support and keep their own money.
Her interest was not in litigation and was
availatl!iiMble as ruled by the district court in its Memorandum
Decision CR. 89-90).

That ruling should be affirmed.

It was

only subjectively unavailable, and remains so, as the
defendant has still not picked up the money from the divorce
court (Addendum: Exhibit M).
PO.INT IV : THE DIS TRI CT COURT DID NOT ERR
IN AWARDING THE PLAINTIFF ATTORNEY FEES
AND THE PLAINTIFF IS ENTITLED TO HAVE
ADDITIONAL ATTORNEY FEES TAXED AS COSTS
OF THIS APPEAL SHOULD THE PLAINTIFF PREVAIL

The defendant's entire argument to correct the
judgment by deleting the award for attorney's fees is based
upon the contention that the transcript of the hearing
contains

no record of any testimony concerning attorney fees

and therefore the award is unsupported by evidence.

It was

the defendant's duty to inquire whether the transcript was
complete for the defendant knew that testimony had been given
(App.B. 33, R. 88).

When the p1aintiff began to prepare its

brief, the plaintiff made the inquiry and a supplement
transcript has been filed ( R. 319-324).
There was evidence to support the award and the
award was reasonable; the district court could assess the time
involved in the action and correlate it to a fair hourly
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charge.

u.c.A.

55-lSa-7(2) permits the department to recover

a reasonable amount as attorney's fees, unless the overpayment
is due to administrative error.

The court's judgment was not

based on an administrative error CR. 153, Trans. 80-81).
On appeal, attorney's fees may be granted in the
discretion of the Court and when authorized by statute or
court rule.

Management Services Corp, y, Development

Associates, Utah, 617 P.2d 406 (Utah 1980).

A general statute

is sufficient to support an award for additional attorney fees
on appeal; the statute does not have to expressly state that
it applies to appeals.

Christensen v. Abbott, 671 P.2d 121

(Utah 1983).
The defendant has the ability to pay a reasonable
attorney's fee (the $17,000.00 plus on deposit with the Box
Elder County Clerk).

The statute authorizes recovery of

attorney's fees and there is not a persuasive reason wny the
Court's discretion should award just compensation to the
plaintiff as directed by the Legislature, should the plaintiff
prevail on th is appeal.
CONCLUSION

Based upon the foregoing argument, the plaintiff
requests that the above-entitled Court affirm the decision of
the District Court and award the plaintiff a reasonable
attorney's fee as part of the costs taxed on this appeal.
Because of the unique statutory language of the statutes, the
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plaintiff properly litigated its case before the district
court without having been required to exhaust administrative
remedJ.es, and the plaintiff met its burden of proof in
establishing the overpayment debL. and the grounds for the
overpayment.
Respectfully submitted this

---

day of June, 1987.

BARCLAY

Assistant Attorney Ge
Attorney for Respondent
CERTIFICATE OF DELIVERY

I hereby certify that I delivered four (4) true and
correct copies of the foregoing Respondent's Brief to Michael
E. Bulson, Esq., Utah Legal Services, Inc., 385 24th St.,
1522, Ogden, Utah.
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55-15•31.
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55-lS.-2. Deftallloll ., - - .
,s.1,-.3, Re,nlltl.
55-ISM, Dbtrlct •1111 cot1llty ad'rilorJ ....,_ •
Cradoll • Appolat..i ef
hrpoa •

It is the purpose or this act to provide assistance
under appropriate proarams to any person in this
state who is in need u defined by relevant federal
law, by this act, or by rqula1ion to this act. A
person is in need and entitled to assistance only if
sufficient resources are not available for his use
within the limitations set fonh herein and who
otherwise qualifies.
'"'
55-15a-2. Defialtio• of term••
As used in this act:
(I) "Office• means the office of assistance payments administration.
(2) "Oepanment• means the department of social
services.
(3) • Applicant• means any person who requests
assistance under this act.
(4) "Recipient• means any person receivina assistance under this act.
(S) • Assistance• means payments made to eligi"ble
individuals under this act.
1m
55-15• -3. Repealed.
""
55-151-4. District a• d c:ou• ty advisory bo1nl1 •
Creation • Appointment of lllftllben • Purpose
• Expeua.
The department, at the discretion of county
commissioners shall create district or county advisory boards of assistance payments administration
and develop and- implement rules and reaulations
11overnin11 the number, membership and tenure of
such advisory boards. If such an advisory board is
created, members shall be appointed by the board of
county commissioners for a county advisory board,
and by the respective boards of county commissioners if a reaional advisory board is created.
The purpose of advisory boards is to obtain
advice from community members, includin11 minorities and consumers. and to interpret and explain
the duties and operation of the office 10 the community, review rules and regulations of the department and their application to applicants and recipients. and make recommendation to the department
for modification or change of rules and regulations.
Such recommendations, when placed in writing
before the department. shall be responded to in
writing setting forth the reasons for adopting or not
adoptina the proposed recommendations.
Members of the advisory boards shall be paid all
necessary- and actuaJ ex:penses incurred in the performance of their official duties by the office.
1m
55-158-5. Office of assistance payments•
Cratio• • Powen and authority.
There is hereby created the office of assistance
payments administration within the department
under the direction of the executive director of the
department. The office is the assistance payments
administration authority of the state and is vested
with all rights, duties. powers and responsibilities
necessary to administer assistance under this act. t'7J
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55-lS.-6. Dltdel of offlct.
The office shall:

administered by the office as follows:
- (I) Grants-to public or other nonprofit institutions

(I) Determine eliaibility ror assistance payments,
food stamps, and medical assistance.
(2) Administer all assistance proarams.
(3) Co-operate with the federal aovernment in
the administration or assistance proarams and other
U5istance payments activities in which the federal
1overnment may panicipate.
(4) Provide for the compilation of necessary or
desirable information, statistics and reports relative
to assistance payments matters in the state of Utah.
(5) Prepare and submit to the department, the
,ovemor and the legMature reports of the operation
and administration of the office as required.
(6) Perform any other duties and functions required by law.
1973
55-15a-7. Contracts for assistance payments,
food stamps or medical servicrs.
The office is authorized to contract with other
public or private agencies to purchase or to provide
assistance payments, food stamps or medical services in connection with the programs of the office.
Where these programs are used by other state agencies, contracts shall provide that other state agencies transfer the "state seeding funds" to the office
in amounts sufficient 10 satisfy needs of the specified prcsram.
All contracts for the provision or purchase of
assistance payments, rood stamps, medical service,
rates of payment for assistance payments, or
medical providers shall be established on the basis
of the state's fiscal year and shall remain uniform
during the fiscal-year in so far as possible. Contract
terms shall include- provisions for maintenance,
administration and service costs.
lt73
55-lS.-I. Gifts, 1rants and devises• Acceptance

of higher learning to assist in trainina persons.
(2) Establish and maintain directly or throuah
grants, fellowships or traineeships for personnel at
such institutions with stipends and allowances determined by it.
(3) Establish special courses of study or seminars
of short duration for personnel conducted by
experts hired on a temporary basis.
1973
55-ISa-11. Power of offace to act u trustee,
1uardlan, recel11er or other fiduciary.

The office is expressly empowered to act as
trustee, guardian, receiver or other fiduciary upon
court order at the request of any federal aaency
where the estate souaht to be adminisu:red belongs
to an assistance recipient or incompetent person
subject to the jurisdiction of an agency or institution. The office shall qualify as aforesaid upon
accepting to act as a trustee, guardian, receiver or
other fiduciary, or when such individual designated
by the office to act in such capacity takes such oath
of office as may be prescribed by law. without
bond, except that a court may in its discretion
require a bond in any matter pending before it.
1973

55-15a-13. Director of offlCC • Appolatmeat •
Quallficatiou • Establishmnt of ltale, district,
or local offices • Employmeat of ltaff •
Ad111i• lstratioa of oaths.
The director of the office shall be appointed by
the executive director of the department and covered
under the state merit system. He shall be the executive and administrative head of the office and have
completed a combination of hiaher education in an_
accredited college or university and experienced in
professional administration totaling at least eight
years, with no fewer than four years of colleae or
university study and no fewer than three years of
professional administrative experience.
The director may establish any state, district, or
local offices deemed necessary to secure the efficient
performance of his duties and functions and employ
a staff necessary to efficiently administer the office.
All staff members shall be under the merit system.
The director has authority to administer oaths. 1973

by office.
The office is authorized to receive gifts, grants
and devises. Gifts, grants or devises shall be credited
to the proaram which the donor designates and used
for the purposes the donor directs, as long as the
request conforms to state and federal policy. If a
donor makes no special request, the gift, grant or
devise shall be used in the best interest of the office.

55-15a-9. RepeaJed.
55-lSa-10. Income tu returns • Access to

1973
1913

55-151-14. Feder.I 1rants.
The executive director of the department, with the
approval of the governor, may bind the state to any
executive or legislative provisions promulgated or
enacted by the federal government which invites the
state to participate in the distribution, disbursement
or administration of any fund or service, advanced,
offered or contributed in whole or in part by the
federal government for purposes consistent with the
powers and duties of the department. Such funds
shall be used as provided in section 55-1 Sa- I and
administered bv the office. This includes cooperation with , the United States Department of
Agriculture m the distribution of surplus food
commodities or the distribution of food stamps, the
Gnited States Office of Economic Opportunity in
the administration of Public Law 88-452, the
United States Department of Health, Education and
Welfare in regard to the administration of health
and welfare programs, and any other federal or
state agency in the administration of any program
which provides training. goods, services, or money
for the benefit and welfare of recipients of public
assistance and other low income residents.

illformation by office.

To determine eligibility for assistance, food
stamps and medical assistance or for patient and
relative responsibility for the payment for instituti·
onal care, or for any other administrative purpose
consistent with this act, the office may have access
to any relevant information desired from the income
tax returns of assistance recipients and of persons
having the duty of support to assistance recipients.
This information requested shall be provided bv the
tax commission on forms furnished by the office.
J90J

55-15a-ll. Penonnel traini91 Pf'Olrams •
Co-operation wttlt federal 1011ernment.
The office with depanment approval is authorized
to co-operate with the federal governmer.1 in personal (personnel) training programs for more effective and efficient operation of all programs under
administration of the office. To this end the office
is authorized 10 receive and expend funds whether
from state or federal sources for training or preparing personnel for employment in any program

V

desianated aeneral Ulistance. General assistance
may be provided by payment in cash or in kind. The

Ir a federal leamative or executive provision requires modification or revisions in an eligibility factor
established under- this act as a condition for participation in aoods, services, or money. the department
is authorized to modify or change department rules
arid reaulations necessary to qualify for participation.
The office shall comply with all requirements of
the Social Security Act and all orders, rules and
regulations promulgated thereunder when required
as a condition of participation in benefits under the
Social Security Act.
tm
55-151-15. Property ownenbip dlsqu11ifyin1

office ma~. by reaulation, limit the arants that a~
made to aeneral assistance recipients. These limitations may be made in frequency and duration of
payments or by providing an amount less than the
existing payment level for an otherwise 1imilarly
situated recipient of aid to families with dependent
children. The office shall establish asset limitations
for general assistance recipients similar in kind to
those provided in SS-ISa-lS, but which may
differ as to quantity, amount, or value. General
assistance may be aranted to meet special nonrecurrent needs of recipients of aid to families with
dependem children and 10 applicants for the federal
supplemental security income programs if they agree
10 reimburse the department for assistance advanced
while awaiting the determination of eligibility by the
Social Security Administration. Other than for the
optional state supplementation made pursuant to the
Social Security Act, no general assistance payments
shall be made to current recipients of aid to families
with dependent children or supplemental security
income.
(3) Persons in need that are transients. Such assistance will be provided and designated under any of
the foregoing programs for which they would otherwise qualify.
The office may co-operate with any governme•
ntal unit or agen,·}, or any private nonprofit agency
in the establishment of work projects in order to
provide employment for employable persons.
General assistance may include payment for the
reasonable cost of burial for recipients; provided.
heirs or relatives are not financially able to assume
this expense. However. if the bodies -of these
persons are unclaimed, the provisions of section 5331-30 shall be applicable thereto. The office shall
fix the costs of a reasonable burial and conditions
under which burial expenditures may be made.
1•1
SS-lSa-17.1. Compliance with interstate compacts
executed by the Division of Family Services.
(I) As used in this section:
(a) "Adoption assistance" is financial support to
adoptive parents provided under the Adoption
Assistance and Child Welfare Act of 1980, Titles IV
(e) and XIX of the Social Securit} Act.
( b) "Adoption am stance agreement" means a
written agreemem between the Division of Family
Sen·ices and adop1ive parents or between any state
and adoptive parents. providing for adoption assistance.
(c) 'Interstate compact· is an agreement executed
by the Division of Famil} Services with any other
state, under the authority granted in Section 551Sb-6.~.
(1) The office shall cooperate with the Division of
Famih Services and comply with interstate compacts.
'3) A child who ,s a resident of this state and 1s
the subjeci of an mterstatc compact is entitied 10
rece1\C medical asmian:e 1dentificauon from the
office by filing a cemf,ea .;0py of his adoptton
assistance agreement w1tli 1he office. The adopt1\e
parents shall annual!) NO' ide the office w11h e\ldence, verifyina that the adoption assistance agreement is still effective.
(4) The office shall consider the holder of medical
assistance identification received under this section
as it docs any other holder of medical assistance
identification rccei~·ed under an adoption assistance

1pplicaat or recipient from assistance • Limits.
Ownership of money or other tangible property or
its equivalent in real or personal property shall disqualify an applicant or recipient from receiving
assistance under SS-1 Sa-17(1) if the following
limits are exceeded:
(I) A dwelling which the individual occupies as a
home, the lot on which the home is located, and the
furniture and furnishings therein;
(2) An automobile;
(3) Money or its equivalent in other real or personal property in any combination not exceeding
SI 500 for an individual living alone or S2250 for
two or more individuals living together as a family
unit;
(4) Life insurance policies not exceeding S1500 in
face value. If the face value of a policy exceeds
SISOO, the aggregate cash value for an individual
living alone shall not exceed SISOO or S1500 in
aggregate ca.sh value for two or more persons living
together as a family unit. Any aggrega1e ca.sh value
in excess of SISOO shall be counted as a resource as
indicated elsewhere in this section.
(5) Ownership or beneficial interest in any land or
accoum which is held in trust by United Stares. this
state. or in a tribal account.
16) In addi11on to the limitations of paragraphs (I)
through (4) of this section, interests in a trust fund
or trust fund; created under chapter 4 of title 22 not
exceeding SI .500 for an individual or S3,000 for a
married couple.
1911
55-151-16. Applicants or recipients to decla1t
propert} owned, insurance and income.
Applicants for assistance or recipients shall
execute forms provided by the office describing all
property owned, all insurance owned by any
members of the immediate familv. and all income
available before receiving any assist.ance.
1973
55-151-17. Assistance provided• Aid to
dependent cllild1tn • Aid to families with
dependent cbild1tn • General assistance - Aid
to transients • Work projects • Burial expenses.
Assistance shall be pro\ided under this act for
individuals who qualify as follows:
(I) Persons in need. that
(a) are clufdren under the age of 18 and who
have been depmed of natural parent or stepparent support or care. and
(bJ are natural or step-parents or relati\es \!oho
ha\ e the custody and control of su.:h need} children. Such assistance shall be designated as aid 10
families with dependent children.
(2) Persons in need that are not receiving direct
money grants as aid to families with dependent
children, or supplemental securit:r income and who
are unemployable according to standards promulgated by the department. Such assistance may be

vi

-Suppliers of servic:a lllall submit billinas to the ifepanmenf within 180 jlays after the end or the
fiscal year in which service is concluded. The depanment is authorized to pay those claims in the next
fiscal year that are not received in time to be processed by July 31, but not to exceed a total of four
million dollars in state and federal matchina funds.
Any other claims received 180 days after the end of
the fiscal year or that cause the depanment to
exceed the four million dollar limitation provided by
this section may not be paid unless approved by the
board of examiners and the Legislature.
Unexpended appropriated funds lapse July 31.
Funds dispensed from this account shall be for services rendered prior to June 30.
1,es
SS-lSa-11.1. Calculation of 1rants for aeaeral
assistance and aid to transients.
Assistance grants for general assistance pursuant
to 55-15a-17(2) and (3), to the extent that such
payments are made on an ongoing basis for unemployables, shall be calculated in a manner analo9ous
to that provided in 5S-1Sa-18(1), (2) and (3);
provided, however. that the ratable reduction for
general assistance may differ from that imposed on
other programs. To the extent that one-time payments or other special grants are made for general
assistance recipients, the office shall by regulation
make suitable adjustments to the standard budget
and ratable reduction calculations.
1,e1

qreement execua.L by die Division of Family Ser·

-vice&.
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(5) The submillion of any claim for payment or
reimbursement under this section that is known to
be false, misleadina, or fraudulent is punishable as a
third dqree felony.
""
55-lS.-JI. DetermJullo• of Ulbtance 1rants for
IUII lo depeDde• t clalldrn • Studard bud1et •
Sta• clard puts• Ve• dor payments•
Supplnae• t to annual appropriation • Claims
aplUI cum• t appropriatloa.
Assistance 1ranu under Subsection 55-15a17(1) for or in behalf or any one household in any
one month shall be determined as follows:
(I) The office shall develop a standard budget
which reflects the minimum needs of assistance
households. The standard budget shall be adjusted
annually to reflect changes upward or downward in
the cost or living and filed with the governor and
with the Legislative Appropriations Committee
annually. The standard budget is the basis for determination of monthly assistance grants to recipient
households for each fiscal year the Legislature
appropriates funds.
(2) If an annual appropriation is inadequate to
cover full household requirements as shown by the
standard budget, the office shall make ratable reductions (standard grants) in monthly payments based
on the standard budget.
(3) The office shall define the term "household.•
(4) For the purpose of providing assistance to
penom subjected to mraordinary problems of
livina by reason of any special situation, monthly
payments may be made within rules devised to meet
these situations including an allowance to _meet the
special needs of the pregnant woman.
(S) If federal legislation requires modification in
the method of monthly payment to recipients during
the fiscal year, or if modifications of the method of
monthly payment is directed by a coun of law, the
office may devise a plan with departmental and
executive approval, which conforms to such modif•
ication at any time during the fiscal year provided
the intent of Subsection (I) is observed.
(6) Assistance or medical vendor payments made
to providers of services for and in behalf of recipient households shall be based upon predetermined rates from standards developed by the
office in cooperation with providers of service for
each type of service purchased by the office. As far
as possible, the rates paid for services shall be established in advance of the fiscal year for which funds
are to be requested.
(7) Because of the unpredictableness of assistance
and medical expenditures, the governor is authorized
to supplement the annual appropriation at the close
of any fiscal year for medical assistance or assist•
ance payments by deficit spending in an amount not
exceeding 21110 of the total work program of federal
and state funds allocated for the fiscal year; and the
Legislature, at its next annual general session, shall
appropriate any supplemental funds which the governor may have authorized for medical assistance or
assistance payments.
(8) Claims for care and services purchased by the
office for clients are claims against the annual appropriation made 10 the office for medical assistance
and assistance payments for the year the service is
rendered except as provided in this subsection.

55-151-19. Deduction of l• come ud resources.
All income shall be deducted from the standard
budget or from the standard grant, whichever is the
lesser amount, except the office may establish policies to exempt the deduction or income and resoun:es in accordance with the followina provisiom:
(I) Expenses attributable 10 the earning of
income.
(2) Reasonable amounts to create incentives to
seek employment.
(3) Costs paid. for spec~ needs related to work
projects.
·
(4) Earned income specified in the Social Security
Act.
lffl
55-151-20. Payments to lesal guardian or otber
Interested indMdual • Assl9nment of check In
c:ase of death.
When it appears necessary or advisable assistance
may be paid to the legal guardian of the applicant
or recipient.
The office is authorized to provide a money grant
on behalf of an eligible recipient to another individual interested in or concerned with the welfare of
such recipient but only when by reason of his physical or mental condition, the recipient is unable to
manage funds or when d1rec1 payment to the recipient would be contrary to his welfare or when the
office is so directed by federal requirements. The
office shall undertake or contract with other state
agencies to make special efforts to protect the
welfare of recipients and improve their capacity for
self-care. Periodic review of the condition of the
recipient is required and when conditions change,
payments 10 an individual other than the recipient
shall be discontinued or when advisabie, a legal
guardian shall be appointed, whichever acuon best
serves the interests and welfare of the recipient.
If a recipient dies after an assistance check is
authorized or issued and before it is presented for
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payment, .the office-may auip and endol"IC such
check to any ~ I O I I . : .
_
wn
55-IS.-Zl. Oily ., ndpleat to "lif! office of
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- lf durlns lllisWlce the recipient is possessed o_r
·ncome or resources in excess of the amount. prev1~1y reported by him, it is bis duty to noufy the
orrice of this fact immediately.
,m
55-IS.-22. RaldellcJ.

.

I

To qualify for assistance under this ~• a~ app •
·cant must be living in Utah voluntarily with the
~ntention or maltin1 Utah bis place of residence and
1913
not for a temporary purpose.
55-lSa-23, Dllcrimlaadu prolllblted •
Co-opendoa will! dvlc, &OYffll111et1tal and other
orpllizatio• . Free cboice of professional

semces,
In the administration of pro1rams:
(l) There shall be no discrimination based upon
race, color, sex or national origin.
.
..
(2) The office shall co-operate with_ c1v1c .. g_ovemmental and other organizations ass1sung rec1p1ents
and applicants.
(3) The office or ~Y other ~~ve~ment~ a_gency
shall not interfere with any rec1p1ent s choice in the
selection of a duly licensed practitioner_ to perf~rm
any medical or dental assistance or service provided
in this act, nor shall any discrimi~ation be allowed
against optometrists or the profession of ?Ptometry
on a parity with any other person or m~cal aroup
licensed to render similar or like ocular semces. 1m

55-IS.-U. Acts proWblted • Uablhy to state·
lateral • Collectio• - Applica• t's rl&hts to
511 pport pus to depart-• t • Use of nms
refaaded.
(1) Any person who engages in any of the follo-

l!tah

wina acts shall be liable to the state of
for the
value of all funds or other benefits received by any
person as a result of those acts:
.
(a) receiving assistance payments, medical serv. iaes, food stamps or agy other thing o_f value under
the provisions of tfifs chapter, to which they were
not entitled;
.
(b) cashina checks, using food stamps, or usmg
medical cards which do not belong to that person,
without proper authority; or without bein& entitled
to the benefits thereunder; or
.
(c) impersonating a person receiving public aSS1stance and using that impersonation or the checks,
food stamps, or medical cards received as a result of
that impersonation, to receive benefits.
.
(2) Any persons who aids or abets another ~n. any
of the acts specified in Subsection (I) shall be Jointly
and severally liable to this state for the value of all
funds or other benefits received by any person as a
result of those acts.
.
(3) Any provider or supplier of goods o_r _services
to this state, or to a public assistance . rec1p1ent for
which this state is obligated under this chapter or
Chapters 45, 45a or 4Sb, Title 78, who r_eceives
funds in excess of that to which that person 1s enutled or who submits a claim to this state for an
am~unt in excess of that to which tbat person is
entitled shall be liable to this state for that excess.
(4) The liability 10 this state set forth _in this
chapter shall arise whether the acts engaged m were
due 10 the fraud, mistake. or admm1strame or
factual error, intentional or umntcnnonal, of any
pany.
.
.
(5) The repayments required under this section
shall be made to the department, immediately upon

the ascenainmmt of tbe fraud, mistale or adm1ni11rati~e or flClual error, intentionai or unintenti•
onal, of any party.
(6) Interest shall accrue on all &mOIUlts not repaid
to that department, from the time the obliaation is
discovered, at the rate of Sfft per annum.
(7)(a) The department shall take all necessary
steps 10 recover the repayments required under this
section; however, the department under administrative rules may use discretion in recoverin& small
overpayments unintentionally received as a result of
administrative error. In addition to other authorized
procedures, it may file a civil action qainst any
individual, corporation, business or usociation
determined by it to owe money to this state under
this section. If an action is filed, the department
may recover, in addition to the principal sum plus
interest, a reasonable amount as attorneys' fees and
its costs incurred. If the repayment obligation arises
from overpayment due to administrative error, attorney's fees and interest may not be recovered.
If an attorney from the county attorney's or the
attorney aeneral's office represents the depanment
in such action, the attorney's fees awarded shall be
for the use and benefit of that particular office and
shall be forwarded to that office upon receipt by the
department.
(b) If the court determines in such civil action
that the funds or benefits were secured, in whole or
in part, as a result of the fraud of the person from
whom repayment is sought, the court shall ~ . as
punitive damages, such additional sum as may be
deemed appropriate under the circumstances, not
exceeding an amount equal to the amount of the
repayment sought.
(c) In any such civiJ action, a conviction or
guilty plea on a misdemeanor or felony charge of
welfare fraud shall be admissible as evidence. This
paragraph shall not be construed to limit the ri&ht
to use such a plea or conviction in any other manner
permitted by law or court rule .
(8) The department shall accept an assipment of
support from any applicant for assistance or from
any recipient regardless of whether or not its
payment is court ordered. Any right to suppon
from any other person which has accrued at the
time the assignment is executed or (if none is executed) at the time of application for assistance, and
which an applicant or recipient of public assistaJlCe
has in his or her own behalf or in behalf of any
other family member for whom the applicant or
recipient is applying for or receiving assistance,
passes to the depanment under the assignment or b9
operation of law upon the receipt of assistance by
the recipient, even if the recipient has not executed
and delivered an assignment to the depanment. An
assignment of support or a passing of rights by
operation of law shall include payments ordered,
decreed, or adjudged by any court within this state
or any other state or territory of the United States
and is not in lieu of. and shall not supersede or
alter, any other coun order, decree, or judgment.
When an assignment is executed the applicant or
recipient is entitled to regular monthly assistance
and the support paid the department is a refund. All
sums refunded, except any amount which is required
to be credited 10 the Federal Government, shall be
retained by the department for use in the administration of 1his secuon and for other authorized activities. Under chis section authorized activity shall
include, but not be limited to, the use of the sums
so refunded to obtain legal services where deemed
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55-l!e-27. lafotc ••• JI 1ct • 0.1111 of
roe• ty an-, or anoney anent,
The- office may take lepl action necessary to
enforce this act and at the request of the offace, it ia
the duty of the county attorney to represent the
office in any lepl actions. The county attorney or
attorney aeneral upon bein, advised of violation of
this act shall institute lepl proceedinas necessary to
enforce this act. If the county attorney fails to act
within thirty days after request, the office may
request the attorney aeneral to act and he shall
usume the responsibilities and carry the action
forward in place of the county attorney.
19'7>

..

AJq applic:Mt for, or recipient or, assistance,
food 11&aq11, or medical assistance, agrieved
becaUII of a decision or delay in makinl I decision,
may appeal and ii entided to reasonable notice and
1 hearina- The depanment throush iu administrative bearins examiner may, upon its own motion,
review any decision or a loc:al or district office and
consider and determine any application upon which
a dec:ilion has not been made within I reasonable
time. All decisions or the administrative hearina
cu.miner are final and bindin, upon any local, district, or awe office, except that any party may
appeal an administrative order to the district court
and obtain I trial de novo or the matter by filina •
petition in the appropriate district court within 30
days after receipt of notice of the administrative
order. The department shall have the power,
throuah iu authorized hearin, officer or office, to
subpoena witnesses, but the subpoena power shall
be limited to hearinp related to federally assisted
pro,rams administered by the department in which
subpoena power is required by the federal qency
for approval of the state plan.

55-lSa-21. Collectlo• allder Un proviliom •
Exceu property lieus.
The office of assistance payments, throush the
office of administrative services, of the depanment
of social services, is responsible for makina collections of all funds due, or to become due the state
under 55-15-30.
Excess property liens required in the various
programs not transferred to the federal aovernment
shall remain a condition of eliaibility in the assistance payments proarams.
tm
55-lSa-29. Relmb• nemeal lo departmea& •

laltrat.
Whenever the department expends public assistance or medica.id funds on behalf of a recipient for
services or supplies, for which another person is
oblipted 10 reimburse the department, that other
person shall make such reimbursement within 60
days of notiru:ation by the department. If reimbursement is not made within that period, and no extension of time is granted by the department, interest
_ shall accrue on the unpaid balance at the rate_of 8
percent per annum.
am
55-lSa,JO. fall• l'f to clilcl. . certai• flldl •
Requesd.. peymeal froa redpteat or faally •
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55-IS.2'. Eualaadoll or llllstaace payroll bJ
IIIIIMllull • Polldll, ndel aad reaalado•
relatitla to CHrwe.tial lafora11doll • Vloladoll a
• . . . _..... Stadltical lhldies 1 • 1'orlzed.

Any bona fide taxpayer who is a resident of the
state of Utah may have access to a copy of any
assistance payroll rtled in the office. lnfonnation
obtained from any assistance payroll shalt not be
used for any political or commercial purpose. It is
unlawful to receive or publish any list of names,
addresses, or ,rants of assistance recipients in ~ny
newspaper, mapzine, periodical or other pubhcation c:irculated for public information.
An iBdividual who desires to examine an assistance payroll 9ball sian I statement provided by the
office that the individual is a taxpayer and resident
ot thia ltatt and that any information obtained will
not be used for any commercial or political purpose.
No individual shall make any list of individuals,
names, addresses or arant amounts to be taken out
of the office.
The department shall after due consideration of
the public interest define the nature of confidential
information and establish rules and re,ulations
1o"emin1 the custody and disclosure of confidential
information as well as access to assistance payrolls.
Any person that violates this section or the rules
and re,ulations promulpted thereunder is auilty of

Misdemeaaor.

__

(1) No person shall knowinaJy, by false statement,
misrepresentation, impersonation or other fraudulent means, fail to disclose any reduction in household composition, employment changes, chanses in
marital status, receipt of other monetary assistance,
receipt of in-kind gifts or any other material fact
or chanae in circumstances used in makina, or
which would affect, the determination of that
person's eligibility to receive aid or benefits under
any state or federally funded assistance program.
(2) No person providing service for which compensation is paid under any state or federally funded
assistance program shall solicit, request or receive,
actually or constructively, any payment or contribution through a payment, assessment. gift, devise,
bequest or other means, directly or indirectly, from
a recipient of assistance from that program, or such
a recipient's family, unless that person shall notify
the depanment, on a form it shall provide, of the
amount of any such payment or contribution together with such other information as the department
may require, within ten days after the receipt of that
payment or contribution or, if the payment or contribution is to become effective at a future date,
within ten days after the consummation of the agreement therefor.
(3) The violation of any provision of this section
shall constitute a class B misdemeanor.
tm
55-lSa-31. Failul'f to disclow cmain facts ·

a misdemeanor.
Nothing in this section prohibits the office or its
a,ents, commissions, or agencies duly authorized ~or
the purpose, from making special studies and issuing
statistical material and reports of a general character
or publishina or causing the same to be published,
or to prohibit the office, its representatives or
employees from conveying or providing written
information to local, state, or federal governmental
agencies that would affect an individual's eligibility
or ineligibility for financial, service, or other beneficial programs offered by such local, state or
federal agency.
1m

Unlawf• I UH of food stamps, identification cards,
certif1C1ttes, and public assistance warTants •
Fraudulent misappropriatio• by 1dmiaistralors •
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No petioD 11111 fall IC! di,clc,se any chanp in
circumstanc:a, u prO¥ided in Section 55-Ua-30,
for the purpose of obtainina, or continuina to
receive, funds or other benefiU to which that person
(I)

is noc entitled, or in an amount laraer than that to
which he is entitled.
(2) No person shall knowinaly use, transfer,
acquire, traffic jn, alter, for,e, or possess any food
stamp, food Slamp identification card, certificate of
cliaibility for medical services, medicaid identification card, or public assistance warrant, in a manner
not provided by law.
(3) No person, havina duties relating to the administration of any stare or federally funded assistance program, shall fraudulently misappropriate any
funds exchanaed for food stamps. any food stamp,
food stamp identification card, authorization for
purchase of food stamps, cenificate of eligibility for
medical services, medicaid identification card. or
other assistance with which that person has btt11
entrusted or of which he has gained possession by
vinue of his position.
(4) No person shall knowingly:
(a) file any claim for services to a recipient of
benefits under any state or federally funded assistance program for services which were not rendered;
(b) file or falsify any claim, repon, or document required by state or federal law, rule, or provider agreement, for unauthorized items or services
under the program;
(c) fail to credit the state for payments received
from other services;
(d) bill- the recipient of benefits under the
pro,ram, or the~ recipient's family, for an amount
in excess of that provided by law or rule; or
(e) receive any unauthorized payment as a result
of acts described in this subsection.
(S) No per~n shall attempt to commit, or aid or
abet the commission of, any act prohibited by this
section~·
(6) The punishment for violation of any provision
of this section by an assistance recipient is determined by the cumulative value of the funds or other
benefits he received in committing frauds of a
similar nature, and not by each separate instance of
fraud.
(7) The punishment for the offenses of this
section are as follows:
(a) as a felony of the second degree if the value

of the funds or other bcnefiu received, misappropriated, daimed, or applied for, exceeds SI ,000;
(b) as a felony of the third dearee if the value
of the funds or other benefits received, misappropriated, claimed, or applied for, is more than S2S0
but not more than SI ,000;
(c) as a class A misdemeanor if the value of the
funds or other benefits received, misappropriated,
claimed, or applied for, is more than S100 but not
more than S2SO; or
(d) as a class B misdemeanor if the value of the
funds or other benefits received, misappropriated,
claimed, or applied for, is S100 or less.
(8) The criminal penalties of this section do not
apply to offenses by providers under the state's
medicaid program, which are actionable under
Chapter 20, Title 26.
""
55-JSa-32. Lcpl actions• Evidence - Value of
benefits • Repayment IIO defense to criminal
action.
(I) In any civil or criminal action pursuant to this
chapter. a paid state warrant made to the order of a
pany shall constitute prima facie evidence that such
party received assistance funds from the state.
(2) In any civil or criminal action pursuant to this
chapter, all of the records in the custody of the
dcpanment relatina to the application for, verification of, issuance of, receipt of, and use of public
assistance shall constitute business records within the
meaning of the exceptions to the hearsay rule of
evidence.
(3) In any civil or criminal action pursuant to this
chapter, the value of the benefits received shall be
based on the ordinary or usual charae for similar
benefits in the private sector. The value of an authorization to purchase food stamps. however, shall
be deemed to be the difference between the coupon
allotment thereon and the amount paid by the recipient for that allotment.
(4) In any criminal action pursuant 10 this
chapter, the repayment of funds or other benefits
obtained in violation of the provisions of this
chapter shall constitute no defense to, or around for
dismissal of, that action.
,,.,,
SS-IS.-33. County 1ttoraeys and attor• ey aoeral

lo enforce act.
It shall be the duty of each county attorney and
the attorney general to carry out the mandates set
fonh in this chapter.
,,.,.
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Chapter l5e. Admlalllndve

rula for narr~ issues and simp.lifyin, methods-of'. proof al hearin,s. The -felu)atiom lball incluch:
procedures for lffl'in, die notic:a required under
this chapter.
(3) For the purposes or this chapter, the department tbroqh its director or his authorized represe~Wive may adminilter oaths, certify official acts,
issue subpoenas, and compel witnesses and the
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(4)(a) Except when an overpayment results from
administrative error, the department may recover
from tbe. oblip reasonable attorney f • and c:osts
incurred in punuiq administrative remedies under
this chapter, and interest not to aceed J'9 per
month on an amount determined to be due by
administrative default order or the order of an
administrative hearin1 examiner. The interest shall
besin to acaue from the date the order is issued.
{b) A notice or statement of amount due under
this chapter issued prior to entry of an administrative default order or order of an adminiarative
hearina examiner shall advile the obliaor of tbe.
department'• rilht to auea auorney re., eosu,
and interest, and shall diJclose the amount of interest to be usessed.
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(I) If the obU,or is not subject to a current court

order, the depanmcnt may determiDc administratively whether an overpayment was made and whether
~ts_ w~e fraudurently obtained. It .may then
wue a DOtiCe of determination of overpayment and
demand payment in full. If the obU,O, fails to pay
the overpayment or to deliver a written response to
the department within 30 days of service or notice
on the obliaor, the department may enter default
apinst the obli1or by administrative order.
(2) The notice of determination shall include the
followin,:
(a) the amount or the overpayment;
(b) a demand for payment of the amount or the
overpayment within 30 days or, in the alternative,
for delivery to the department of a written response
to the demand within 30 days of service of the
notice, asseni.n, claimed defenses to the liability;
(c) the period during which the liability accrued;
(d) the basis of the liability;
(e) a statement that the obli1or has a riaht to a
hearing and that he may obtain the hearing by
request in his written response; and

55-lSe-2. Defialdoa.
As used in this chapter:
(l) •coun order" means a juclgment or order of a
small claims, circuit, or district coun of the state, or
of a cou.(t '!{ c:4in~rable jurisdiction in another
srate, orderina repayment of an overpayment.
(2) "Depanment• means the Department of Social

Services.
(3) "Obliaor• means an individual who is liable to
the state under Subsections 55-1.5a-24(1) and (2)
and applicable federal statutes and regulations, or
against whom an order determining overpayment
has been issued by the depanment or an administr•
ative hearing examiner.
(4) "Overpayment• means a slate or federally
funded entitlement benefit, or assistance, paid to or

iD bebalf of •

individual wbo is either incliJible to
receive die- benefit • 11-;rance or ineliaible to
recliu it al tbe. level paid to tbe individual, whether
or IMlt Che individual fraudulently obtaiDed tbe.
paymenL

(f) a statement tMI if full PIYIDIDl ar a written
respome ii not received by tbe. depanmm& within 30
~ • from the date of ICl'vice of tbe. DOlice oa tbe.
obliaor, the department will ilSIIC a default order

UN

55-IW. ONIDr ......... to llaft .......
rllltU • Adopdoa et

..-or..,.,__,,

repladNI ltJ ~ • Powen of
llepertallll to adalailler dlapter • Recover, of
atlor• e,'1 fees, COiii ud laler1111.
(1) An oblip is preswned to have received notice
of the riahts of the depanmeut under this chapter
upon enpgin,. in the state of Utah, in any of the
acts described in Subsections .5.5-lSa-24(1) and

rwn1 the amount of the liability u reflected by lbe
records and other evidence in the possession or the
d ~ t and that collection action may be taken
apinsl the obliaor, includin,, but not limited to
attachmen~, pmishment, and wqe assipment.
'
(3) Service of the notice of determination shall be
made under department re,ulations which meet tbe.
standards of due procesa or under Rule 4 Utah
Rules of Civil Procedure.
• 1. ,

(2).
(2) The depanment may adopt, amend,

and
enforce such regulations as may be necessary to
carry out this chapter includina, without limitina the
·
·
ations prescribing

B
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onler.

55-ISe-l. Cltadon of chapter.
This chapter shall be known and may be cited as
the • Administrative Determination of Overpayments
Act.•
I_,

'"

records, documenn, and

evidence.

xi

-

ss-1s.-s.
Co•

a..,.. ......._ ...

t1a1e ..

tla-. Offld• I ...... Fi......

cite in the memorandum the pqes and the lines in
the transcript upon which he relies.
(3) Within 30 days after the filing of the memorandum by the petitioner, the depanment shall file
and Krve a memorandum of answering points and
authorities. If the depanment relies upon the transcript, the depanment shall cite in its memorandum
the pqa and the lines in the transcript upon which
it relies.
(4) Upon expiration of the time permitted for
filing of the memorandum of answerina points and
authorities or upon the filin1 of the memorandum,
either pany may notify the clerk to submit the
matter for decision, which shall be made without
oral argument unless oral argument is requested by
either pany or the coun.
(5) For 1ood cause shown the district court may
1rant a trial de novo.
,,..
55-15e-7. Order to !NW ane why pre"iously
eatered onler mould not be prospecti"elY

-

req• lnd - Defa• II • Semce ef n• dlnp .,..

parties.
(I )(a) Any person adversely affected by an action
of I.he depanmcm under this chapter is entitled to •
hearina. To obtain a bearin1 the person must file a
request in writin1 with I.he director within 30 days
after the person receives notification of the adverse
action. The hearina shall be held in the person's
county of residence or other place convenient to the
person and shall be conducted by an administrative
hearina euminer. The hearina lhall be held within
30 days after the request is ftled.
(b) The department may promvlp&e replationa
establishing c:ritcria for the arantina of continuances
of hearing dates.
(2) The depanment shall make and retain an
official record of the bearia,.
(3) The administrative hearing examiner shall
make specific findinp of fact based on evidence and
testimony presented 11 the bearin1. The findinas of
fact shall include, but not be limited to, the follo-

111CNllflell.
In addition to, or in lieu of, any other action
provided for under this chapter, and in the absence
of an intervenin1 coun order, the department, upon
petition by the obligor or on its own initiative, may,
based on a material change in circumstances and
&ood cause shown, issue an order requiring an
obliaor to show cause why the order previously
entered should not be prospectively modified. The
order to show cause and a copy of any affidavit
upon which it is based shall be served on the obligor
under the Utah Rules of Civil Procedure. A hearing
on the order to show cause shall be provided in the
same manner, and determinations shall be based 011
the same considerations, as provided under Section

wia,:
(a) the actions in which the obi.aOr en1aaed,
resultin1 in the liability;
(b) the amount of the liability;
(c) the time period dufina wlaidl, tac liability

acc:rued;

.

.

(d) the facts upon which the lial)ility. is bued;

and
(e) the applicable state and federal statu&a and
replations.
(4) Ir the obliaor fails to appear at tbe time and
place set for the heariq, upon proof of proper
notice to the obli1or, the administrative hearina
examiner shall enter his findinas of fact and order
by default.
(S) Within 30 days after the last ~day of I.he
hearing or the entry of default, the administrative
hearin1 examiner shall have a copy of the findings
of fact and final order served upon the parties.
ttM

5S-15e-S.
55-15e-l. Mstract of ftnal order dockfted in
office of circuit court clerk and in jud1ment
docket of district court • Lien upon resl

ttM

property of obllcor - Order llnln1 same effect

as money Judament.

55-lSe-6. Judicial renew • Procedure.

(l)(a) An absrract of a final order may be docketed in the office of the clerk of any circuit court
and in the judgment docket of any district coun of
any county in the state. The time of the receipt of
the abstract must be noted by the clerk on the abstract and entered in the docket.
(b) When the abstract is docketed in the district
coun, the award in the order shall, from the ume of
docketing, constitute a lien upon the real property
of the obliaor situated in that county. for a period
of eight years from the dale of the order unless
previously satisfied.
(cJ The final order fixing the liability of the
obligor shall have the same effect as anv other
money judgment emered in a circuit coun or a d151rict coun.
1934
55-ISe-9. Property subject to uecution or lien Restrictloa oa transfer or ronny • nce - Release
of ncea amount above liabilil) to obligor.
(I) After receiving notice of the docketing of an

(I) When findings and an order have been entered

by the administrative hearing examiner subsequent
to a hearin1, judicial review of those findinas and
order may be secured by any person adversely affected thereby by filing a petition in the district coun
of the county where the hearina was conducted
within 30 days after receipt of notice of the or4l:r.
(a) At the time of filina the petition, a copy shall
be served upon all parties to the hearin1, and shall
state the arounds upon which review is souaht.
(b) Service may be made by mailing to the panies
or to the legal counsel who represented the panies at
the hearing. The petitioner and the depanment shall
in all cases be considered the original parties to the
judicial review.
(c) The depanmem shall certify and file with the
court all documents and papers relevant to the
rniew, a ua~pt of all testimony taken during the
hearin1, and the administrative hearing examiner's
fladin&s of fact and order.
(2) Within 30 day1 after the filing of the petition,
me petitioner shall file and aerve a memorandum of
p<>inu and authorities, supponing in detail the
arounda set fonh in the petition for judicial review.
If the petitioner relies 11pon the transcript, he shall

abstract under thi< ~hapter, a person in possession
of any property which may be subject to execution
or lien may not pay over. release. sell, transfer,
encumber, or convey that property to any person
other than the depanmem. unless the person in
possession first receives a release or waiver from the
depanmem, or a court order stating that the liability
docs not exist or has been satisfied.

xii

that aood cause exists-for an exttnsion -of time in
relation to any proceedinp under this chapter, the
examiner shall arant the extension.
,,..

(2) If -a person hal in his possession earninp,
deposits, accounts, or llelances owina to the obliaor
in excess of SIOO over the amount of the liability
claimed by the depanment, the person in possession
may, without liability under this chapter, release the
excess to the obliaor.
,,..
55-15e-lO. Schedule of pay•nu to be paid upo•

55-15e-12. Statute of llmltatlou.
No action for the enforcement of an order of
liability or lien issued under this chapter may be
maintained unless it is commenced within eiaht years
after the date of the order.
•55-ISe-13. Lepl representation at bearl• p a• d

llablllty • Establillune• t • Caacellatlo• .

The depanment may, consistent with the income,
earnina capacity, and resources or the obliaor, set or
reset at any time the level and schedule or payments
to be paid upon the liability and may cancel the
schedule of payments at any time and demand
immediate payment in full.
,,..
55-15e-l I. Extension of time la proceedlnp.
If the administrative hearing examiner determines

proc:eedlap.
(I) A pany may be represented by lqal counsel at
any hearing held under this chapter.
(2) Al the reques1 of the depanment it is the duty
of the attorney general or the county attorney to
represent the depanment in any proceeding commenced under this chapter. ·
,,..
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810 - 810.22
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'iCLlK II

810 General Assistance
General Assistance (GA) provides cash assistance to single persons and
couples: lhey 111Jst be at least 18 years old or emancipated. To qualify,
1 person nust be ""'-loyable bee.use of• medical or psychological
problem or "marginally enoloyable.• 'The program contains important
standards to qualify the person for SSI and to help the person become
employable~ Some clients .t'lo are not capable of functioning may need to
be referred to an adult or protective service worker for help.
AFOC rules apply ""less a different rule 1s stated below.
810.l

Ceneral·Provisions
Section 100 applies~

•

810.4

Assets
The assets of spouses are cou,ted in determining eligit>ili ty if
they live together. The asset limit is Sl,000.

Sectia, 400 applies with CJ'\e exception.

property exemption.
810.5

Do not a.:,ply the real

(See Sectla, 410 para. 8)

Reviews
GA cases shoulo be reviewed every six mcriths. Each individual
rust be reviewed to see if he should aAJly for SSI, 1 f he should
be referred to the Division of Rehabilitatia, Service, and if ne

should meet one or more of the erll)loyment standards. OoclJtlent
in .the case log the actia, tai<en or tre reason for exemption
frcin these three requirements.

Rwrulflffiffi?
xiv

~:l!JUU

C

400 - 404

Utah-~S-APAValume II

2-86

400 Asset Standards
Only assets acutally available to an individual shall be considered
in establishing eligiblity. All possible assets must be explored.
l.

When an applicant or recipient owns property and has the legal
right to sell it without interference, the property is available
and we will COU"\t it in determining eligibility.

2.

Pny assets controlled by a legal guardian are available for the
support of the ward and should be considered available to the
ward in determining eligibility.

3.

Life estates are not considered available assets.

402 Asset Limits
The equity value of all non-~xempt real and personal property cannot
exceed $1,000, regardless of the size of the household.
402.l

Determining the Value of Assets
Assets shall be reasonably ~valuated according to their
equity value..,.·
l.

ES!ity value means fair market value less any
ob igatlons or debts still owing an the asset.

2.

Fair Market value means the price a particular item
will sell for on the open market in the geograi:tlic
area involved.

404 Personal Property
Personal property includes liquid assets and items other than real
property, such as, but not limited to the following examples.
l.

I

Liquid assets: Those properties in the form of cash or
convertible to cash, including savings accolJ"\ts, checking
accolJ"\ts, stocks (including water stock), bonds, rutual fund
shares, promissary notes, mortages, loan or cash value of
insurance p:Jlicies, trust funds, agreements in escrow, income
tax re flJ"\ds and similar properties.

2.
3.

df

All motor vehic1es_, including automobiles, trud<s,:_motorbikes,
motorcycles, snowmooiles, etc.
-

-Boats, campers;- trailers.

Life. Estate: There is no legaf ownership of t_he property but the
person-retains the right to use the property uitil the time of death.

406

4.

Implements, instrunents, tools.

5.

1:::!vestock.

6.

Merchandise, inventory.

7.

Time-share agreements in resorts and condominiuns.

a.

Time shares in resorts and condaniniums.

Real Propertt
Real property consists of items wnich ara fixeo, pe.tmanent, or immovable,
such as land, houses, buildirgs, etc •.
406. l

t-\Jltiple Ownersnip or Real Property
l.

~ an individual has interest in real property as a jaL,t

tenant or as a tenent-in-comnon, the form ownersnip is not trie
detenninatiats factor or eligioility, but rather the actual
availacility of ~he resources to the indivi<1Jal.
a.

2.

In tne event of-the. sale or the propertf or the \Jeatn of
aie of the joint tenants or tenants -in-carmon, tne
availability of the asset snall oe re-evaluated.

when the individJal appears to nave legal claim to property
simply recorded in the name of two or more persons, a copy of
the papers of ownership shall be sl.bmitted to the State Office
for a deter.ninatia, of the availaoility of the asset.

410 Asset Exclusions
1.

Do not count the home and its contents.
a.

Do not count the home and its contents. They are essential to
daily living. However, individual items with a value over
$1,000 must be counted against the asset limit.

b.

Do not count the value of the home owned or being purchased
and occupied by the applicant or recipient.

xvi

2.
*

c.

Do not count the value o_f the lot on which the house stands if it does not exceed tne--·averaae size of _residential lots for
the community in which it la locate_d. Count the value of the_
property in excess·of an average size lot.

d.

Exclude water rights attached to the house and lot.

Do not count the equity value up to $1,500 of one car or other
motor vehicle. Count any Talue in excess of this amount towards
the household's asset limitations .
•

8.

I

I

•

•

Real Property
Exempt for 9 maiths any real property that a household is making a
bona fide effort to sell if it agrees to repay the amount of AFOC
received from the proceeds ot' the sale.
·
a.

A bona fide effort means placirg the property for sale at a

figure no more than the current market value. Have a
knowledgeable source set the 0.1rrent market value. F'orm 420 can
be used in this ceterminatiai. Knowledgeable sources irclude
(but are not limited to):
•

Real estate agents.

•

The local office of the F'armer' s Home Administratia, ( for
rural land).

•

lhe local Office tor the Agriculture S_tabilizatiai and
Conservation Service ( for rural land).
·

•

6anks, savings

-

and

-

loan associaticns, mortgage companies,

and like organizations.

The uistrict Director or his designee decides if an e-ff ort to
sell is bona fide.
b.

If a bona tide eft·ort is made, the person txy ing to sell the
property lllJSt sign the repayment agreenent, and record of lien
wnen ne applies. Send these forms to ·oRS. Repayment will be
made directly to ORS.

Arrt proceedS from the sale left ar'ter repayment is made are a
resource. Decide eligibility based a, the new resource amount
begiming the montn following the month tre repayment covers.
·c.

d.

If a bona f' ide effort to sell is made but the property is not
solo within 9 montns, all w-oc paid to the nousenola must oe
recovered. Close the case ano send an overpayment referral to
ORS.
Ir' the case is closed before the prQ\.Jerty is solo and bel'ore the
month period ends, send an overpayment referral that covers
au months the case was ~en to o~.

9

I

e.

If a bona fide effort is not made, the equity value of the
property is a(' asset.

xvii
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Volume III

800 Special State Programs
801 Utah Medical Assistance Program (UMAP}
Sec. 100 applies to UMAP.
•

•

807 Asset Standards
To compute assets for UMAP, determine total assets, deduct
exemptions. Compare the remainder to the UMAP asset limits. On
combined G-financial/G-medical cases, use the G-financial policy for
both cases.
807.1

Asset Limits
Asset limits are:
1 person in BMS:
2 or more persons in BMS:

807.2

$500
$750

Assets
Assets are anything of value that is available to the
person. Count only equity value*.

807.21

Applications and Ongoing Cases
If the asset limit is met at any time in the month, it
is met for the entire month.

807.22

Multiple 0-wnership - When a person is part o-wner of
property, determine the person's legal right to sell
the property or his share. Multiple ownership can
exit in 3 forms.
1.

Joint tenancy. Each owner has the legal right to
sell and receive all benefit from 100% of the
property.

xviii

,wnrnmr

E

2._

Tenancy in common. Eaclf-owner has the right to
sell only his share_._ UnHss a dee_d specifies
this share, divide the eq~i ty value by the number
of tenants in common. This is the value for each
tenant in the property.

3.

Not specified. The property is_simply recorded
in the name of 2 or more persons._ In these
cases, ownership is tenancy in common.

Fair market value less any debts against the property.

Equity value

•
807.23

807.3

•

•

Availability - When a person owns property and has the
legal right to sell it without interference, the
property is available. Count it as an asset.

Exempt Assets
1.

Do not count one home, including a mobile home, and a
lot owned or being purchased and occupied by the
client. Also exempt water rights attached to the
house and lot.
a.

The lot on which the home stands may exceed the

average_ size of residential lots in the community
where it is. When it does, count the equity
value of the property that is larger than an
average size lot.
2.

Do not count the contents of the home that are
essential to daily living. But, count individual
items with a value over $1000.

3.

Do not count one vehicle.
licensed or not.

4.

Do not count the value of an irrevocable burial trust
such as a pre-arranged funeral plan.

S.

Do not count one burial plot or revocable burial trust
up to $1,500 for a one person BMS or $3,000 for a BMS
with more than one person. The total exemption for an
irrevocable burial trust plus a burial plot or
revocable burial trust must not exceed $1,500 for a
one person BMS or $3,000 for a two or more person BMS.

6.

Do not count funds from a student loan. grant, or
scholarship until the month following the end of the
period the money is intended to cover.

7.

Do not count the value of a life estate.

xix

It does not matter if it is

400 - 404
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Utah-DSS-APA-FS
Volume IV
400 Asset-Standards
1.

Use the available assets of a household when it is interviewed, or as
reported during the certification period, to determine eligibility.

2.

A household which is categorically eligible under section 206.68

meets the asset criteria. Do not consider any other rules on assets
for the household. If the household wants expedited service, it
still must meet section 402, item 1.
402 Maximum Amount of Assets Allowed
1.

To qualify for expedited service, a household may not have over $100
in liquid assets described in Section 404, item 1.

2.

The total value of assets held by all household members cannot be
more than $2,000. There is one exception to this limit:
a.

Households with one or more members age 60 or older may have up
to $3,000 in assets.

404 Definition of Assets
1.

Count the ·following items as a household's assets:
a.

Count all liquid assets, such as cash on hand, checking or
saving accounts, saving certificates, stocks or bonds, and money
received as a nonrecurring lump sum payment; funds held in
individual retirement accounts, (IRA's); and funds held in KEOGH
plans for only household members.
The funds held in KEOGH plans must not involve the household
member in a contractural relationship with non-household
members. (For example, a husband and wife living together could
not exclude their ICEOGH plan unless a non-household member also
participates in their ICEOGH plan). The value of the IRA or
KEOGH plan is the total cash value of the account or plan minus
the amount of the penalty (if any) that would be lost as penalty
for early withdrawal of the entire account.
b.

Count all non-liquid issets, personal property, licensed
and unlicensed vehicles, buildings, land, recreational
properties and other property, unless an asset is listed
under section 406 as an exempt asset.

xx

F

3.

The value of an asset which must_be counted is its equity value.
EXCEPTION: If the asset i-s a licensed vehicle, see section 407.
Equity !alue is the *_!air market value less-claims against the
property.

4.

Jointly owned assets
The entire asset owned jointly by separate households counts for each
household. However, if the household can show it has access to only
a part of the asset, count the lesser value. An asset does not count
if it cannot practically be divided, and the other owner refuses to
allow it to be sold, etc.

Fair Market Value: The fair market value is the latest value of the property._
The household may estimate the value of the property. If
the estimate is questionable, ask for proof of value .

•

•

•

--

406 Exempt Resources
Do not col.l'lt the following items as resources:

1.

2.

The home and surrou,ding property which is not separated from the
home by intervening property owned by others. Public rights of way
oo not count as property owned.by others. Property surroll"lding a
home is exempt even th~h a road rlns betteen it and the home.
a.

The home and property can be exempt when the home is temporarily
not occupied, as long as the household intends to return to it.
The household could be out of the home to work or receive
training, for illness or because of a natural disaster or
casualty.

b.

Do not count a lot on which household intends to build its
home. Also exempt a home being built which is not yet finished.

1-t:lusehold goods; personal effects; one burial plot per household
merrt>er; the cash value of life insurance policies; caskets, urns,
vaults or headstones; and the cash value of pension plans or funds,
including KEOGH plans which involve the household ment>er in a
contract with a non-household ment>er.
a.

IRA's rust be col.l"lted as a liquid resource.

3.

Property which produces a reasonable return for its fair market
value 1 even if only used on a seasonal basis, such as a farm tractor,
renta home or vacation home. If such property does not produce a
reasonable return on its fair market value, count it as a resource.

4.

Farm lano, work related equi~nt, such as the tools of tradesman or
the machinery of a farmer, and other property essential to the
employment or self-employment or a household ment>er.

xxi

e..

Resources whose cash value 1s not accessible to the household,
such u but not Uffl1ted to, irreYOCable tNSt f'uids security
depOSits on rental property or utilities, property !n probate,
and real property which the household is •king a good f'aith
ef'f'ort to sell at a reasonable price and which nas not been
sold.
f'uids in a trust or transferred to a trust, and the income
that trust, .shall be considered inaccessible to the
household if':
/lny

proc1Jced by

:;•

a.

'The trust is under the control and 1118n8gement of' an
institution, coi,:,oration or organization (the tNStee)
which is not uider the direction or o.nersnip of any
t'lcuseh0ld llllfflber; ·
·

b.

That tNstee uses the f'uids solely to make investments on
behalf' of' the trust or to pay the ecu:ational expense: of
any person named by the household creating the tNst:

c.

tNSt investments do net directly involve or assist any
business or corporation -under the control, direction or
influence of' a household ment>er;

d·.

The trust arrangement will not likely cease during the
certif'ieation period; and

The
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HEARING RIGHTS
•

UND R WM.AT CIRCUMITANCll1 You have the right to an agency conference-a mHtlng with your local office
worker and hll aupervlaor- to dl1cu11 any dlaagrHmenta you have.
You 1110 have the right to I htarlng before an Impartial H11rlng Examiner If the Olatrlct Office haa taken any of the
following actlona:

1. Failed to act upon your application within 30 daya, or denied your application, OR
2. Reduced, held, discontinued, or changed the form of your aasiatance. OR
3. ReQuired you to participate In a Work Experience and Training program, OR
4. In any other way acted against your Interests, in violation of the law.
WHEN TO REQUEST A HE.ARING: If you are receiving assistance. and you mail or personally deliver a written hearing
request within 15 days of the mailing of the Notice of Decision with which you diaagree, usually your assistance will be
continued or reinstated as before, until there is a decision as a result of the hearing.
There are some exceptions to the continuance of benefits and the 15 day time limit for hearing requests. Contact the
District Office for policy concerning your specific case.
If you request a hearing because you were notified that your assistance would be reduced or terminated, and your
a!sistance was continued or reinstated pending a hearing decision, all or part of the assistance issued due to your request
may be an overpayment and may be recovered if the hearing decision upholds the agency action, and you are
unsuccessful in your further appeal of that decision.

DEADLINE: A hearing will not be granted unless you request it within 90 days of the action with which you disagree. In
addition, if you receive food stamps, you may request a fair hearing within your certification period on your current level of
benefits.

LEG.AL .ASSISTANCE AND OTHER HELP: In deciding whether to file a request for an agency conference or a hearing.
you may contact a local legal services office or other community agency. You may be entitled to free leQal assistance.
Your worker at your local District Community Operations Office can tell you where to obtain free legal assistance. You
have the right to bring your attorney and any other person to the agency conference or hearing. You may bring a statement
from a doctor of your choice if your problem is about medical assistance. You or your representative may review all
materials in your case file. The only exception is for confidential information.

HOW TO REQUEST A HE.ARING AND/OR .A CONFERENCE: If you want a hearing and/or an agency conference, you
may complete the bottom half of this form and mail it to:
OR

Department of Social Services
Hearing Examiner
. P.O. Box 2500
Salt Lake City, Utah 84110-2500

Personally deliver the form to your
local District Office

REQUEST FOR AGENCY CONFERENCE OR A HEARING
D

Cl

D

I want an agency conference.
I want a hearing.

I want my benefits continued.

0 I do NOT want my benefits continued
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I am making this request because
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Address:
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Attorney or representative:
Name:

Uh;

_DI:

I-

Zl ~ · ~ Hd-~

u/. i z'. .J d .:L Phone: _T_'.....3. . . .9. . .....t_-___;,?--'-~-=..3=--/<---------Address: ...J 15 - Iii, ..5' ~ .,J.:f •
Soc. Sec. No.: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
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Phone: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Date:--------------------
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Norman H. BallQeNI. Oovetnol'. State of Utal'I
Norman Q Angua, Eaec11ttwe Otrector

Social Services
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The above entitled matter having been regularly heard before the Fair
Hearing Officer of the Office of Adm1nistrative Hearings, of the Department
of Social Services, and proper notice having been given the claimant, and
all of the facts, ~1rcumstances, and rights of the claiman~ having been duly
considered:
NOW THEREFORE IT IS ORDERED: That the decision by the Dhtr1ct I
Office of Co11111un1ty Operations in computing a Financial- and food Stamp
overpayment is hereby sustained. The overpayment should be classified as a
factual error. Refer to Volumes II and IV, §400. Also refer to 7 C.F.R.,
§273.8.
Administrative review of these findings and order may be secured by
filing a written request with the Office of Administrative Hearings within
30 days of receipt of findings. Said request shall state the grounds upon
which review of this matter is sought.
It is further ordered that a copy of this order be served upon the
claimant by mailing thereof to his/her last known address, certified mail,
return receipt requested.

Dated this

//~

day of _______A
__u__..9'""'u--s__
t ____ l 9

86 .

OFFICE OF ADMINISTRATIVE HEARINGS

N?e~-Fair Hearing Officer

,ou,111,._,

omo. of Mmlnletratlve Neartnee
11111. Walker, Dnctor
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6/86 #178
AFDC Assistance
District I OCO-APA

FAIR HEARING SUMMARY

Hearing Held September 17, 1985, Brigham City, Utah
Neal Bernson, Hearing Examiner
I.

ISSUE:
The claimant requested a hearing on December 26, 1984, to appeal a
decision by the District 1 Office of Conrnunity Operations, in closing
the claimant's Financial Assistance case and subsequent determination of
an overpayment. The claimant requested a hearing on December 26, 1984,
and a hearing was scheduled for January 17, 1985. The claimant's
representative, however, contacted the Office of Administrative Hearings
and requested that the hearing· be continued until February 14, 1985.
The claimant's representative corresponded with the Office of
Administrative Hearings on January 14, 1985, confirming the hearing date
of February 14, 1985 and also waiving the time requirements for
completion of the hearing decision. On February 8, 1985, the claimant's
representative corresponded with the Office of Administrative Hearings
and requested_ that the hearing be extended indefinitly. The claimant
had been involved in a· car accident out of state and would not berable
to come to the F~ir Hearing for a few months. On August 6, 1985, the
claimant's representative contacted the Office of Administrative
Hearings and requested that the hearing be rescheduled for August 1S-,
1985. On August 14, 1985, the claimant's representative requested one
more continuance claiming that the claimant was sick. The Hearing
Examiner agreed to one more continuance and the hearing was scheduled
and held on September 3, 1985. It, however, was necessary to reconvene
and complete the hearing on September 17, 1985. The final brief needed
to complete the hearing sunrnary was received from the claimant's
representative on February 11, 1986.
Position of the District Office:
The district office representative stated that the claimant first
applied for Medical Assistance and Food Stamps on May 19, 1983, and was
approved. The claimant's case was then closed effective November 30,
1983, as she failed to submit her review forms in a timely manner. On
January 4, 1984, the claimant reapplied for Medical Assistance and Food
Stamps and was approved. She then moved from the area and her cased was
closed effective March 30, 1984. The claimant then applied for General
Assistance, Medical Assistance, and Food Stamps on May 2, 1984, and was
approved. The General Assistance and Medical Assistance portion of her
case was closed November 30, 1984, as it was determined that the
claimant had excess assets over the limit for General Assistance and
Medical Assistance. Her Food Stamps were also closed as the claimant
failed to respond to the request for information relative- to her
assets.
The diitrict office contends ~hat there 1s a Financial
Assis_tance overpayment of assistance from- the period fi•om May through
November of $80.00. There is also a Food Stamp overpayment of
$1,166.00, and a Medical - Assfstance overpayment - of $131.88. - The
xxvi
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ISSUE:
Pos1t1on of the District Office:

(continued)

overpayment is based on the claimant's Divorce Decree dated December 8,
1981. The district office requested a copy of the Divorce Decree and it
was never provided. Therefore, the district office went to the County
Court House and obtained a copy as it was a public record. There were
several assets listed 1n the Divorce Decree that needed to be discussed
with the claimant. Therefore, on October 12, 1984, the claimant was
sent a letter asking her to come into the d1str1ct office and discuss
the assets. The main asset of concern was her equity in her home. This
was the home she resided in with her husband. During the time period of
the overpayment, however, she. was not residing in the home; and,
therefore, it must be con·sidered as a possible asset. In the Divorce
Decree, it states: 'the home owned in joint tenancy by the parties be
sold at fair market value and each of the parties receive one-half of
the net proceeds after deduction of all mortgages, conmissions and
associated closing costs. The claimant's husband remained in the home
until such time as the home was sold.' The claimant's husband was
appoached and he signed a statement that he would purchase the home for
$20,000.00 equity interest or purchase it on a sales contrac"t · for
$30,000.0D. The distri~t office representative also signed a statement
that she contacted the claimant and confronted her about the $20,000.00
offer. She admitted that she had been offered $20,000.00, but refused
to accept it as she was hoping for a reconciliation. The claimant
continually failed to keep her appointments and come in and verify
anything about her assets, so her case was closed effective November 30,
1985, and the overpayment written up.
Position of the Claimant:
The claimant's representative submitted his position in a brief which
was dated October 8, 1985. There was also a response to the brief by
the Off ice of Recovery Services which was received by the Off ice of
Administrative Hearings on January 3, 1986, and a final responce from
the claimant's representative was received by the Office of
Administrative Hearings on February 11, 1986.
The claimant's
representative identified the following points of disagreement in his
brief.
ISSUE I
THE HEARING EXAMINER SHOULD NOT REACH THE MERITS OF THIS
CASE AND SHOULD CONTINUE THE HEARING UNTIL SUCH TIME AS
CLAIMANT AND HER ATTORNEY HAVE BEEN GIVEN ACCESS TO THE
ENTIRE OFFICE OF RECOVERY SERVICES FILE REGARDING THE
ALLEGED OVERPAYMENTS.
~

The claimant's representative contends that the Office of Recovery
Servfces worker failed to provide all _the_ information and--- notes 1n the
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ISSUE:
Position of the District Office:

(continued)

case record: and, therefore, he could not adequately prepare for his
case at the Fair Hearing. The claimant's representative aserts that the
refusal violates the claimant I s rights under the federal statutes, and
State regulations under the Fourteenth Anmendment of the United States
Const1tut1on.
ISSUE II
THE HEARING EXAMINIER SHOULD DISMISS THE
ASSESSMENT PORTION OF THIS CASE SINCE THE
RECOVERY SERVICES' f°AILURE TO GIVE NOTICE TO
THE ASSESSMENT AND RECOUPMENT OF THE ALLEGED
VIOLATES THE DUE PROCESS CLAUSE OF THE
AMENDMENT TO THE UNITED STATES CONSTITUTION.

OVERPAYMENT
OFFICE OF
CLAIMANT OF
OVERPAYMENT
FOURTEENTH

The claimant's representative contends that the claimant was mailed
several notices regarding the alleged overpayment. · The claimant
received a notice of the overpayment dated November 19, 1984, notifying
her of a $1,llb.OO Food Stamp overpayment due to an intentional program
violation. On December 12, 1984 she received a follow-up demand letter
threatening legal action. The claimant then received a third notice of
overpayment dated December 6, 1984, identical to the November 19, 1984,
notice except it alleges a $80.00 Financial Assistance overpayment. It
was based upon these notices 1n part that the claimant requested a
hearing after being advised by counsel of her right to do so. The
claimant has also been handed several forms by the Office of Recovery
Services invest 1gator. The claimant's representative contends that the
Fourteenth Amendment of the United States Const1tut1on limits the
methods by which a state government can exercise power to deprive those
interests which endure the statute of property within meaning of the Due
Process clause. The claimant's representative 1dent1fied several legal
arguments relative to the violation of Due Process under this issue.
ISSUE III
CLAIMANT DID NOT HAVE ADEQUATE NOTICE OF THE AVAILABILITY

OF A FAIR HEARING.

The claimant did not have adequate notice of the availab11ity of a Fair
Hearing. Under this issue, the claimant's representative contends that
1t 1s undisputed that the notice sent to the claimant 1n November and
December, 1984 failed to give the claimant any notice whatsoever of a
right to a hearing. The Office of Recovery Services representative
considered-this fact at the hearing. These not1ces_alone ~re not
reasonably calculated to inf onn c la 1mants of the ava1lab11 ity of =a
hearing.
Tbe claimant's representative further contends that the
notices she. was 91ven on August 2.6, 1985 . fails to give. her
constitutionally adequate notice of the availability of a hearing.
xxviii
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ISSUE:
Position of the Claimant:

(continued)

ISSUES IV
CLAIMANT DID NOT HAVE AN ADEQUATE OPPORTUNITY TO PREPARE
FOR A FAIR HEARING.
The claimant's representative contends that the notices given to
claimant in this case suffer even further defect of failing to explain
in detail the reasons for the overpayment determination.
It is
undisputed that the November and December, 1984 notices contain no
explanation of the decision for the overpayment determination. Adequate
notice has been legally established under certain cases.
ISSUE

V

ORS' FAILURE TO GIVE ADEQUATE NOTICE OF A FOOD STAMP
OVERPAYMENT TO THE CLAIMANT VIOLATES FEDERAL REGULATIONS.
The claimant's representative contends that the United States Department
of Aguculture has adopted regulations for collecting claims against
households. 7 C.F.R.,- §273.18. These regulations require in_part, that
- in a initiating co11ect1ons on inadvertent household errors and
administrative error claims. The Department also has regulations for
collecting intentional program violation claims.
Even though an
intentional program violation 1s alleged in this case, it cannot be
pursued as an intentional program violation until it has been determined
to be such, by administrative disqualification hearing official or court
of appropriate jurisdiction.
ISSUE

V

CLAIMANT HAS NOT INCURRED AN OVERPAYMENT SINCE THE
RESOURCE WAS NOT ACTUALLY AVAILABLE TO HER. - FINANCIAL
ASSISTANCE
The issue in this case is whether or not the one-half equity of certain
real property which claimant hold in joint tenancy with her ex-husband
constitutes an available resource which would d1squa l ify the claimant
for Financial Assistance, Medical Assistance, and Food Stamps during the
period in question. The claimant's testimony has shown that it is a
practical matter that equity payment was not available to her.
Furthermore, the Hearing Examiner has already held that in order for a
resource in a Divorce Decree to be considered as an available resource
it must be actually available to the claimant. Therefore, the Hearing
Decision 7/85 #198 supports the claimant's contention that the ~sset 1~
her home was nof available; and, therefore, there should not be an
- overpayment of assistance. -
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ISSUE:
Position of the Claimant:

(continued)

ISSUE VI
EVEN ASSUMING ARGUENDO THAT AN OVERPAYMENT DOES EXIST IT
IS DUE TO A FACTUAL ERROR OR INADVERTENT HOUSEHOLD ERROR
RATHER THAN DUE TO A WILLFULL WITHHOLDING OR INTENTIONAL
PROGRAM VIOLATION.
The claimant's representative .contends that the Assistance Payments
Administration (APA) regulations of Volume II, §740.1 specify the cause
that improper payment for Financial Assistance.
The Food Stamp
regulations, however, use different phraseology and categorize over
intent of Food Stamps as per Volume IV, §780. These regulations break
overpayments down 1n administative errors, inadvertent household errors,
and suspected intentional program violations. The APA and Office of
Recovery Services have the burden of proof that the claimant has
incurred an alleged overpayment. The claimant's representative does not
feel that the district office has met the burden of proof J.~ _showfng
that the claimant has c011111itted an intentional program violation. In
conclusion, the claimant respectfully submits that the Hearing Examiner
should not resubmit her to this case be5ause the claimant was not gJv_en
access to the Office of Recovery Services file, and the Office of
Recovery Services failed to give adequate notice to the claimant on
assessment of the alleged overpayment. However, should the Hearing
Examiner reach the merit of this case the claimant submits that she has
not incurred an overpayment since the alleged resource was not actually
available to her. Even assuming that an overpayment does exist, it is
due to a factual error or an inadvertent household error rather than due
to willful withholding or intentional program violation.
In the
claimant's representatives brief, he has identified several legal cases
for review which he contends support his allegation of violations of due
process and other legal arguments.
II.

FINDINGS OF FACT:
The Hearing Examiner will not make a response to the legal arguments as
raised by the claimant's representative. The final brief sunnarizing
the claimant's arguments has been made a part of the hearing record;
and, therefore, available for review if the claimant's case 1s
appealed. These legal arguments can be raised in an appeal 1f the
claimant's represenative so desires. The Hearing Examiner, however,
finds that the claimant• s overpayment is properly before the Hearing
Examiner, and he does have the right to review the case based upon the
facts. The claimant's representative contends that the claimant has
received_improper no~1ce_ of the overpayment. There have, 1n fact, been
_severa-1 Net1ngs with the Off ice of Recovery Services -and tlley have
agreed to look at the forms and-- make possible changts to make- tt clear
to 1-ndividuals who have incurred overpayments. The s1~nif 1c_1nt _factual

XXX

-6-

II.

FINDINGS OF FACT:

(continued)

1ssue before the Hearing Examiner is whether or not there 1s an
overpayment existing based upon the equity in the house. The claimant's
representative contends that the Hearing Examiner can reach a decision
based upon a prior hearing decision. The Hearing Examiner has reviewed
the referenced hearing decision; and they are not, 1n fact, the same
although they are somewhat similar. In the 7/85 #198 case there was a
Divorce Decree legally d1v1ding properties and the claimant ended up
with a D1vorce Decree indicating a small Judgment. The claimant's
situation is different in that she ends up with a house that remains in
her name and her husband's name that has a large amount of equity
value. The court records show that she and her husband are supposed to
sell it and divide the money._ Based upon these circumstances there
would be no legal 1ncumbrances that would prevent the claimant from
d1spos1ng of her share of the property; and, therefore, 1t would be a
countable asset.
11 I.

DECISION:
The dec1sion by the 01str1ct I Office of .conmunity Operations in
computing a Financial and Food Stamp overpayment 1s hereby sustained.
The overpayment should be classified -as a factual error. Refer to
Volumes 11 and IV, §400. Also refer to 7 C.F.R.,- §273.8.
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7-1-70.5, as enacted by Chapter 5, Laws of ·utah
1984, Second Special Senion 7-1-706, as last amended by Chapter 5. Laws of
Utah 1984, Second Special Session
7-1-708. as last amended by Chaprer I. Laws of
Utah 1986
7-1-714, as enacted by Chapter 8, Laws of Utah
1983
7-5-5, as enacted by Chapter 16. Laws of Utah
1981
7-7-3, as last amended by Chapter 244. Laws of
Utah 1985
13-1-12, as enacted by Chapter 322. Laws of
Utah 1983
13-2-6, as enacted by Chapter 57. Laws of Utah
1983
l3-5-2.5. as enacted by Chapter 58, Laws of
Utah 1983
13-15-6, as las1 amended by Chapter 130. Laws
of Utah 1986
13-17-5, as enacted by Chapter 14, Laws of Utah
1983
13-18-7, as enacted by Chapter 18, Laws of Utah
1983
13-18-9. as enacted by Chapter 18, Laws or Utah
1983
13-18• I 2, as enacted by Chapter 18. Laws of
Utah 1983
13-18-IS. as enacted by Chapter 18, Laws of
Utah 1983
13- I 8-17, as last amended by Chapter 15, Laws
of Utah 1984, Second Special Session
16-6-103, as last amended by Chapter 66, Laws
of Utah 1984
16-10-133. as last amended by Chapter 66. Laws
of Utah 1984
22-4-9, as last amended by Chapter 21, Laws of
Utah 1983
26-1-28.1, as enacted Jt• Chapter 163. Laws of
Utah 1986
26-1-28.2. as enacted by Chapter 164. Laws of
Utah 1986
26-8-4, as enacted by Chapter 126. Law~ of Utah
1981
26-8-12. as enacted by Chapter 126. Laws of
Utah 1981
26-11-12. as enacted by Chapler 126. laws of
Utah 1981
26-11-13. as enacted by Chapter 126. Laws of
Utah 1981
26-11-16, as enac1ed b~ Chapter 126. Laws of
Utah 1981
26-13-12. as enacted by Chapter 126. Laws of
Utah 1981
26-13-13. as enacted by Chapter 126, Laws of
Utah 1981
26-13-14. as enacted by Chapter 126. Laws or
Utah 1981
26-13-IS, as enacted by Chapler 126. Laws of
Utah 1981
26-13-28. as last amended by Chapter 80. Laws
of Utah 198S
26- I 3-29. as enacted by Chapter 126. Laws of
Utah 1981
26-14-8, as last amended by Chapter 90. Laws of
Utah 1986
::?6-14-11, as last amended b) Chapter 90, Laws
of Utah 1986
26-14-19, as enacted b~ Chapter 176, Laws of

Passed 2-24-87, .J;pproved Pt6-87
Effective 1-1-88
Laws or Utah 1987. Chapter 161

Utah Administrative Procedure Acl
By K.S. Cornaby

An Ad relatln1 lo state alfain in aeneral;
enacdna an administrative procedures ad
tllat applies to state qencies; enumeratlna
exceptions to the act; deflnlna relevant
terms; prescribina types of aaency actions:
prescriblna llow aaeacy actions shall be
commenced; pnscribina the Information
tbat parties must submit to the aaency and
opposina parties: providina procedures for
hearinas and discovery; providina procHdinp for intervention; providin& procedures
and content requirements for a1ency decisions; providin1 default procedures: providin& appeal and review procedures; definina
tbe scope of appellate review; providina for
stays and temporary remedies; aranting
agencies the power to seek civil enforcement
of its orders; providing procedures for
emeraency orders; providing procedures for
declaratory orders; conforming the rest of
the utah code to the new act; making technical changes; and providing an effective
date.
THIS ACT AFFECTS SECTIONS OF UT AH
CODE ANNOTATED 1953 AS FOLLOWS:

AMENDS:
1-1-14, Utah Code Annotated 1953
2-1-IZ:as last amended by Chapter I. Laws of
Utah 1983
2-1-13, as last amended by Chapter I, Laws of
Utah 1983
2-1-17, as last amended by Chapter I. Laws of
Utah 1983
2-1-18, Utah Code Annotated 1953
4-1-5, as enacted by Chapter 2, Laws of Utah
1979
4-3-9, as enacted by Chapter 2, Law~ of Utah
1979
4-7-11, as enacted by Chapter 2. Laws of Utah
1979
4-7-13, as enacted by Chapter 2. Laws of Utah
1979
4-8-6. as enacted by Chapter 2. Laws of Utah
1979
4-32-10. as enacted by Chapter 2, Laws of Utah
1979
4-32-21. as enacted by Chapter 2. Laws of Utah
1979
7-1-507, as enacted by Chapter 16. Laws of Utah
1981
7-1-510. as enacted by Chapter 5. Laws of Utah
1984, Second Special Se~sion
7-1-704, as last amended by Chapter 66. Laws of
Utah 1984
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26-14b-5, as enac:.ted by Chapter 131. Laws of
Utah 1981
.
26-21-10~ as enacted by Chapter 126. Laws of
Utah 1981
26-21-14. as enacted by Chapter 126, Laws of
Utah 1981
26-23-2. as enacted by Chapter 126, Laws of
Utah 1981
27-12-136.9. as las1 amended by Chapter 136,
Laws of Utah 1981
31A-1-JOI. as last amended by Chapter 204,
Laws of Utah 1986
31 A-2-201, as last amended by Chapter 204,
Laws of Utah 1986
31 A-2-204, as last amended by Chapter 204,
Laws of Utah 1986
JIA-2-211, as enacted by Chapter 242, Laws of
Utah 1985
31 A-2-30 I. as last amended by Chapter 204.
Laws of Utah 1986
31 A-2-302. as last amended by Chapter 204,
Laws of Utah 1986
JlA-2-303. as last amended by Chapter 204,
Laws of Utah 1986
JlA-2-306, as last amended by Chapters 47 AND
204, Laws of Utah 1986
31 A-2-307. as last amended by Chapter 204,
Laws of Utah 1986
JIA-2-308. as last amended by Chapter 204,
Laws of Utah 1986
JIA-6-302. as enacted by Chapter 242, Laws of
Utah 1985
31A-7-403. as last amended by Chapter 204,
Laws of Utah 1986
31A-19-203, as enacted by Chapter 242, L-aws of
Utah 1985
31 A-22-310, as enacted by Chapter 242, Laws of
Utah 1985
JIA-22-713, as last amended by Chapter 204,
Laws of Utah 1986
JIA-23-217, as enacted by Chapter 242, Laws of
Utah 1985
31 A-25-209. as enacted by Chapter 242, Laws of
Utah 1985
31 A-26-214. as enacted by Chapter 242. Laws of
Utah 1985
JIA-27-201. as last amended by Chapter 204,
Laws of Utah 1986
32A-1-i. as last amended bv Chapter 16. Laws of
Utah 1986
3.!A-1-19. as enac1ed by Chapter l'.'5. Laws of
Ctah 1985
32A-J-20. as last amended by Chapter 47. Laws
of Utah 1986
32A-3-2. as enacted by Chapter I"5. Laws of
Utah 19R~
3::?A-3-6. as enacted b~ Chapter I ~5. Laws of
Utah 1985
32A--4-2, as enacted by Chapter 175, Laws
Utah 1985
32A-5-3, as enacted by Chapter 175, Laws
Utah 1985
32A-6-2, as enacted by Chapter 175, Laws
Utah 1985
32A-7-2, as enacted by Chapter 175, Laws
Utah 1985
32A-8-2, as enacted by Chapter 175, Laws
Utah 1985
32A-9-2, ~ enacted by Chapter 17', Laws
Utah 1985

JlA-10-2, 8' enacffil by Chapter 175, Laws of
Utah 1985
34-20.9, as enacted by Chapter 85: Laws of Utah
1969
34-20-10, as last amended by Chapter 47, Laws
of Utah 1986
34-28-9, as last amended by Chapter 99, Laws of
Utah 1975
34-28-10, as enacted by Chapter 85, Laws of
Utah 1969
34-29-10, a~ tut amended by Chapter 73, Laws
of Utah 1971
34-35-7.1, as enacted by Chapter 189, Laws of
Utah 1985
35-1-46.10, as enacted by Chapter 211, Laws of
Utah 1986
35-1-82.52, as last amended by Chapter I, Laws
of Utah 1981
35-1-82.53, as last amended by Chapter 101,
Laws of Utah 1975
.
35-1-82.54, as last amended by Chapter IOI,
Laws of Utah 1975
35-1-86, as last amended by Chapter 67, Laws of
Utah 1965
35-2-36.53, as last amended by Chapter 154,
Laws of Utah 1977
35-2-56, as last amended by Chapter 138, Laws
of Utah 1979
35-9-10, as last amended by Chapter 161, Laws
ofUtah 1985
35-9-11, as last amended by Chapter 47, Laws of
Utah 1986
35-9-12, as last amended by Chapter 161, Laws
of Utah 1985
35-9-21, as last amended- by Chapter 178, Laws
. of Utah 1986
40-6-10. as last amended by Chapter 94, Laws of
Utah 1985
40-6-11, as enacted by Chapter 205, · Laws of
Utah 1983
40-6-12. as last amended by Chapter 47, Laws of
Utah 1986
40-8-6, as enacted by Chapter 130, Laws of Utah
197S
40-8-8, as enacted by Chapter 130, Laws of Utah
197S
40-8-9, as last amended by Chapter 47, Laws of
Utah 1986
40-8-10, as enacted by Chapter 130. Laws of
Utah 1975
40-8-13. as last amended by Chapter 190, Laws
of Utah 1986
40-9-6, as enacted by Chapter 176, Laws of Utah
1981
41-1-20, as last amended by Chapter ISO, Laws
of Utah 1979
41-1-49.10, as last amended by Chapter 62. Laws
of Utah 1985
41-1-88, as last amended by Chapter 6, Laws of
Utah 1987
41-1-138, Utah Code Annotated 1953
41-2-8, as last amended by Chaprers 183 and 185.
Laws of Utah 1983
41-2-19, as last amended by Chapter 204, Laws
of Utah 1986 .
41-2-20, as last amended by Chapter 99. Laws of
Utah 1983
41-3-8, as lasr amended by Chapter 182. Law\ of
Utah 1981
41-3-26, Utah Code Annotated 1953
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of
of
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56-2-7. Utah Code Annotated 19H
56-2-~ Utah Code Annotated 1953
57-11-9. as lasl amended by Chap1er 48, Laws of

41-6-,.i,4.IO, as last amended by <;hap1er 99. Law,
of Utah 1983
41+160, as last amended by Chapter 68, Law,
of Utah 1986
41+160.S, as enacted by Chapter 115, Laws of
Utah 1969
4l-12a-201. as enacted by Chapter 242. Laws or
Utah 1985
49-1-203, as enacted by Chapter I, Laws of Utah
1987
49-1-204, a, enacted by Chapter I, Laws or Utah
1987
49-1-610, as enacted by Chapter I, Laws of Utah
1987
54-4-31, as enacted by Chapter 205. Laws of
Utah 1977
5448-1, as enacted by Chapter 246. Laws of
Utah 1983
54-5-1.5, as last amended by Chapter 246, Laws
.-,f Utah 1983
54-6-10, as enacted by Chapter 208. Laws of
Utah 1986
54-6-11, as enacted by Chapter 208, Laws of
Utah 1986
54-6-13, as enacted by Chapter 208. Laws of
Utah 1986
54-6-37, as enacted by Chapter 208. Laws of
Utah 1986
54-6a-9, as enacted by Chapter 342. Laws of
Utah 1983
54-7-1, as last amended by Chapter 246, Laws of
Utah 1983
54-7-3, as last amended by Chapter I, Laws of
Utah 1986. Third Special Session
54-7-9, as last amended by Chapter 106. Laws of
Utah 1957 _
54-7-10. as last amended by Chapters I and 215.
Laws of Utah 1981
54-7-11, Utah Code Annotated 1953
54-7-12, as last amended by Chapter 201. Laws
of Utah 1986
54-7-13, Utah Code Annotated 1953
54-7-15, as last amended by Chap1er 215. Laws
of Utah 1981
54-7-17, Utah Code Annotated 1953
54-7-18. Utah Code Annotated 1953
54-7-19. Utah Code Annotated 1953
54-Sb-4. as enacted by Chapter 257, Laws of
Utah 1985
54-8b-5, as enacted by Chapter 257. Law~ of
Utah 1985
55-8a-3, as enacted by Chapter 133. Laws of
Utah 1971
55-9-4, as last amended by Chapter 19:. Law, of
{:::::> Utah 1969
55-15a-25, as last amended by Chapter 51. Laws
of Utah 1984
55-1 Se-3. as enacted by Chapter 52. Law, of
Utah 1984
55-15e-5. as enacted by Chapter 52. Laws of
l'tah !984

Utah 1985
57-11-10. as enac1ed by Chapter 158. Laws of
Utah 1973
57-11-14. IS enac1ed by Chapter 158, Laws of
Utah 1973
57-11-15. as enac1ed by Chapter 158, Laws of
Utah 1973
57-12-9. as enacted by Chapter 24, Laws of Utah
1972
57-12-12. as enacted by Chap1er 24, Laws of
Utah 1972
58-1-16. as enacted by Chap1er 187, Laws of
Utah 1985
58-1-17. as enacted by Chapter 187, Laws of
Utah 1985
58-12-35. t. as last amended by Chapter 187,
Laws of Utah 1985
58- 17-9. as enacted by Chapter 39, Laws of Utah
1985
58-26-11. as enacted by Chapter 35, Laws of
U1ah 1981
58-37-6. as last amended by Chapters 23 and 194,
Laws of Utah 1986
58-37-17. as enac1ed by Chapter 145, Laws of
Utah 1971
58-41-11. as enacted by Chapter 20, Laws of
Utah 1975
58-44-8. as last amended by Chapter 187, Laws
of Utah 1985
58-46-6, as last amended by Chapter 187, Laws
- of Utah 1985
58-48-6. as enacted by Chapter 28. Laws of Utah
1985
58-48-8. as enacted by Chapter 28, Laws of Utah
1985
58A-l-5. as enacted by Chapter 171. Laws of
Utah 1985
59-1-210. as enacted by Chapter 4, Laws of Utah
1987
59-1-501. as enacted by Chapter 3. Laws of Utah
1987
59-1-503. as enacted by Chapter 3. Laws of Utah
1987
59-1-504. as enacted by Chapter 3, Laws of Utah
198~
59-1-505. as enacted by Chapter 3, Laws of Utah
1987
59-1-601. as enacted b~ Chapter 3. Laws of Utah
1987
59-1-602. as enacted by Chapter 3. Laws of Utah
1987
59-1-609. as enacted by Chapter 3, Laws of Utah
1987
59-2-1011. as enacted by Chapter 4. Law, of
lit ah I 98~
59-2-1321. a, ~nacted b, Chapter 4. Laws of
Ltah 1987
59-5-46. as last amended b, Chapter 15. LaM of
Utah 1984. Second Special Ses,1on
59-5-110. a~ enac1ed by Chapter 2. Laws of Utah
198~
59-5-112. as enacted b,· Chapter 2. Laws of Utah
!987

55-l5e-7. as enacted by Chapter 52, Laws of
Utah 1984
56-1-31. as enacted by Chapter 131. Laws of
Utah 1961
56-1-32. as enacted by Chapter 131. Laws of
Utah 1961
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59-10-Sll, as enacted by Chapter 2, Laws of
Utah 1987
59-10-532, as enacted-by Chapter 2, Laws of
Utah 1987
59-10-533, as enacted by Chapter 2. Laws of
Utah 1987
'9-10-535. as enacted by Chapter:. Laws of
Utah 1987
59-12-114, as enacted by Chapter 5, Laws of
Utah 1987
59-13-35, as last amended by Chapter 56, Laws
or Utah 1986
59-13-202, as enacted by Chapter 6, Laws of
Utah 1987
59-13-210, as enacted by Chapter 6, Laws of
Utah 1987
59-15-104, as enacted by Chapter 2, Laws of
Utah 1987
59-16-11. as last amended by Chapter 283, Laws
of Utah 1983
61-1-6, as last amended by Chapter 284, Laws of
Utah 1983
61-1-12. as last amended by Chapter 284, Laws
of Utah 1983
61-1-23, as last amended by Chapter 47, Laws of
Utah 1986
61-1-24, as last amended by Chapter 284, Laws
of Utah 1983
61-2-12, as last amended by Chapter 162, Laws
of Utah 1985
61-2-21, as last amended by Chapter 257, Laws
of Utah 1983
63-la-5, as enacted by Chapter 96, Laws of Utah
1985
63-la-7, as enacted by Chapter 96, Laws of Utah
1985
63-11-46, as-fflacted by Chapter 200, Laws of
Utah 1969
63-11-49, as enacted by Chapter 200, Laws of
Utah 1969
63-11 ~so: as ~acted by Chapter 200, Laws of
Utah 1969
63-18-25, as last amended by Chapter 310, Laws
of Utah 1983
63-26b-5. as enacted by Chapter ISO, Laws of
Utah 1985
65-1-9. as last amended by Chapter 47. Laws of
Utah 1986
65-1-90. as last amended by Chapter 183. Laws
of Utah 1967
67-15-10.5. as enacted bv Chapter 211. Laws of
Utah 1983
67-19-25. as last amended by Chapter 301. Laws
of Utah 1983
68-3-1 :?. as last amended by Chapter 21. Laws of
Utah 1985
73-1-4. as last amended by Chapter 137. Laws of
Utah 1959
73-3-3. as last amended by Chapter 40. Laws of
Utah 1986
73-3-5 5, as enacted by Chapter 248. Laws of
Utah 1979
73-3-6. as last amended by Chapter 137. Laws of
Utah 1959
;3.3. i. as last amended by Chapter 137, Laws of
Utah 1959
73-3-12, as last amended by Chapter 251. Laws
ofUrah 19;9
73-3-13. Utah Code Annotated 1953
7 3-3-14. as last amended by Chapter 4'.', Laws of
lJtah 1986
73-3-15. as las1 amended bv Chapter 160. Laws

of Utah 1955 - 73-3-25, Utah Code Annotated 19SJ··
73-3-29, u Jut amended by Chapter 185, Laws
of Utah 1985
73-22-5, u enacted by Chapter 188, Laws or
Utah 1981
73-22-7, u enacted by Chapter 188, Laws of
Utah 1981
73-22-10, IS enacted by Chapter 188, Laws of
Utah 1981
78-2-2, as enacted by Chapter 47, Laws of Utah
1986
78-21-3, as enacted by Chapter 47, Laws of Utah
1986
78-3-4, IS last amended by Chapter 47, Laws of
Utah 1986
78-3b-12, as last amended by Chapter 115, Laws
of Utah 1983
78-44-25, as enacted by Chapter 164, Laws of
Utah 1983
78-44-27, as enacted by Chapter 164, Laws of
Utah 1983
78-45b-3, as last amended by Chapter 15, Laws
of Utah 1984
78-45b-4, a.:; last amended by Chapter 145, Laws
of Utah 1977
78-45b-5, as enacted by Chapter 96, Laws of
Utah 1975
78-45b-6, as last amended by Chapter 145, Laws
of Utah 1977
78-45b-8, as enacted by Chapter 96, Laws of
Utah 1975
ENACTS:
1.(.:2.s, Utah Code Annotated 1953 2-1-15.5, Utah Code Annotated 1953
4-1-3.5, Utah Code Annotated 1953
7-1-105, Utah Code Annotated 1953
11-17a-8.5, Utah Code Annotated 1953
13-1-8.5, Utah Code Annotated 1953
13-18-1.5, Utah Code Annotated 1953
23-14-2.1, Utah Code Annotated 1953
24-2-1.2, Utah Code Annotated 1953
24-2-2.1, Utah Code Annotated 1953
26-1-4.1, Utah Code Annotated 1953
26-1-7.1, Utah Code Annotated 1953
31A-2-203.5, Utah Code Annotated 1953
35-9-4.5, Utah Code Annotated 1953
40-2-1.2, Utah Code Annotated 1953
41-1-2.1, Utah Code Annotated 1953
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41-2-1.5, Utah Code Annotated 1953
41-3-9.5, Utah Code Annotated 1953
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55-9-1.S, Utah Code Annotated 1953
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55-ISc-4.S, Utah Code Annotated 1953
56-1-22.5, Utah Code Annotated 1953
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63-26-7, Utah Code Annotated 1953
63-26a-5. I, Utah Code Annotated 1953
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35-1-83, a1. last amen-aed by Chapter 41. Law1 01
-Utah 1986-35-1-84, as last amended by Chapter 67. Law, of
Utah 1965
35-1-85, Utah Code Annotated 1953
35-2-36.5 I, as enacted by Chap1er b9. Law1 of
Utah 1965
35-2-36.52, as last amended by Chapter I, Laws
of Utah 1981
35-2-36.54, as last amended by Chapter 154.
Laws of Utah 1977
35-2-36.55. as last amended by Chapter 154,
Laws of Utah 1977
35-2-36.56, as last amended by Chapter 154,
Laws of Utah 1977
35-2-37. as last amended by Chapter 47. Laws of
Utah 1986
35-2-38, as last amended by Chapter 69, Laws of

63-29-3.1, Utah Cock Annotated 1953.
63-33-1.1, Utah Code Annotated 1953
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63 b-2, Utah Code Annotated 1953
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63-46b-5, Utah Code Annotated 1953
63-46b-6, Utah Code Annotated 1953
63-46b-7, Utah Code Annotated 1953
63-46b-8, Utah Code Annotated 1953
63-46b-9, Utah Code Annotated 1953
63-46b-10, Utah Code Annotated 1953
63-46b-l 1. Utah Code Annotated 1953
63-46b-l2, Utah Code Annotated 1953
63-46b-13, Utah Code Annotated 1953
63-46b-l4, Utah Code Annotated 1953
63-46b-l5, Utah Code Annotated 1953
63-46b-16. Utah Code Annotated 1953
63-46b-17, Utah Code Annotated 1953
63-46b-18, Utah Code Annotated 1953
63-46b-19, Utah Code Annotated 1953
63-46b-20, Utah Code Annotated 1953
63-46b-21, Utah Code Annotated 1953
65-1-1.2, Utah Code Annotated 1953
65-1-2.2, Utah Code Annotated 1953
67-15-2.1, Utah Code Annotated 1953
67-19-21.1 Utah Code Annotated 1953
73•2·1.S, Utah Code Annotated 1953
77-26-16.5, Utah Code Annotated 1953
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Utah 1965
35-2-40. as las, amended by Chapter 69. Laws of
Utah 1965
40-1-13. Utah Code Annotated 1953
41-3-24, as last amended by Chapter 80, Laws of
Utah 1961
41-3-25. Utah Code Annotated 1953
49-1-29. Utah Code Annotated 1953
54-7-4.5. as enacted by Chapter :!46. Laws of
Utah 1983
54-7-16. Utah Code Annotated 1953
55-15b- I 8, as last amended by Chapter 251. Laws
of Utah 1983
55-15e-6. as enacted by Chapter 52. Laws of
Utah 1984
55-1 Se:J I, a, enacted by Chapter 52. Laws of
Utah 1984
56-2-9. Utah Code Annotated 1953
56-2-10. Utah Code Annotated 1953
58-1-19. as enacted by Chapter 187, Laws of
Utah 1985
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·
59-1-50:?. as enacted bv Cnipter 3. Laws of Utah
1987
59-1-603. as enacted by Chapter 3. Laws of Utah
1987
59-10-534. as enacted by Chapter 2. Laws of
Utah 198'7
78-45b-6.1. a, last amended by Chapter 161,
Law1 of Utah 1983

REPEALS:
2-1-19, as last amended by Chapter 175, Laws of
Utah 1967
2-1-20, as last amended b~ Chapter 175, Laws of
Utah 1967
4-2-13, as enacted by Chapter 104. Laws of Utah
1985
13-1-9, as enacted by Chapter 322. Laws of Utah
1983
13-1-10, as enacted by Chapter 322. Laws of
Utah 1983
26-11-17, as last amended by Chapter 47. Laws
of Utah l 986
26-12-9, as enacted by Chapter 126. Laws of
Utah 198 l
26-13-17, as last amended by Chapter 47. Laws
of Utah 1986
35-1-82.51. as enacted by Chapter 6:. Law1 of
Utah 1965
35-1-82.55, as last amended by Chapter 101.
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Sectlo• 1'76. 9lctle• lacted.
Section ,-s-Ha-6.S,
1953, is enacted to n • d:

Utah

Oblla• ,,.....Uo ••• ncemd
• odc:e or......,._., rtallu • Acloplloa .,

55-15e-3.

Code Annotated

reaaJadou ltJ .,_,.... • Powen or

,.......,.....

departae• t to r!cbHw f'llapt• • Reco.., of
• ttontJ'I r.., COIII ... lllterlllla.

55-15• -4.5. Proad.,. · AdJ• dlcatfft

(I) An obliaor ia praumed to have received notice
of the ri&hts of the department under this chapter
upon enaaainal, ill the ,.., ef Ulllll,J in any of the
acts described in Subaec:tiona S5-15a-24 (I) and
(2) in thiJ state.

The office, director I and department shall
complJ with the proc:edura and requirements or
Chapter - , Title 63, in their adjudicative procee-

~

Secllo• 171. Sec1lo• AaeNl4
Section '5-1Sa-2S, Utah Code Annotated 1953,
u lut amended by Chapter 51, Laws or Utah 19'4,
is amended to read:
55-lS.-25. Bearlq nq• elb · Admbailtndtt

reYiew • S.bpoe• a powen.
Any applicant for, or recipient or, assistance, food stamps, or medical usistance, agrieved
because of a decision or delay in mald11& a decision,
may [a,,..i 111111 ii 1111it!N te ,weael,le ael:iee
IIINI • he• f'HIIJ request a hearina by filin& a request
for aaency action with the depanment.
The department throuJb its administrative
hearina examiner may, upon its own motion, review
any decision or a local or district office and consider
and determine any application upon which a decision bu not been made within a reasonable time.
{£} A» decisiom of the administrative heariq
examiner are final and bindina upon any local, district, or state office, except that any party may
[• ,,elll) obtain judicial review of an administrttive
order [te die etriee ee11l't efi el,tain • lft8I •
ae, e er die m••• i,,, fililll • i,etilte11 i11 the a,i,r
e,rieee lli9lriet eewt wilfti11 JC> fiai,,1 afw ,eeei,1 ef
11eliee er the ~ • t e erdePJ.
ill The department (lh• H ha..,, the ,e'llle,J
throuJb its authorized hearina officer or office, [tel
subpoena witnesses, but [die Nl,,ee• ,e .. e, 9haH
l,e limited te] only for bearinp related to federally
assisted programs administered by the department in
which subpoena power is required by the federal
agency for approval of the state plan.

,.11...Ut, ef •• , ........ ....... 8 .. , . ~
NIN re, Ml'Pewi111 iM11N eli liml'lif, iea aelha•
er ,,eef M 11......, 'Rlt nslllllti•• ,111111 • • •
l'PBHIIUM

Code

fer ........ aeli• 1'911lliNcl . . . .

thie •h•P'••I
(~I

ill

For the purposa

or

tlua chapter, the

[de,vt111111t l!lre11sh ill) director or his authorized
representative may administer oaths[;] and certify
official acts, issue subpoenas, and compel witDeUel

™

Sectlo• 171. Sectlo• Eucted.
Section SS-lSb-6.1, Utah
1953, is enacted to read:

aali

11111111,,- ..

...., ....................... limililta ..

ill.J!1

™•

11.,...... --, ..,,,,N --•••

Wl• Th,

. ,. . . . . . . . f'IIIWIIBIIII M . . ,

and the production of business records, docwnenu,
and evidence.

H~J ill

(a) Except when an overpayment

raultl

from administrative error, the department may
recover from the obligor:
ill reasonable attorney-fees1 (IIINI]
@ COltl incurred in pursuiq ldminiltBtive
remedies under this cbapter[TJ1 and
@} interest not to m:eed 1.. per moatb OD U
amount determined to be due by admiDiltnwve
default order or the order of an adminilU'adve
hearina examiner.
The interest· (IMII l,elill) ~ to accn1e
from the date the order is issued.
[ ~ ) (c) Any notice or statement of amount due
under this chapter issued prior to entry of an adm- .
inistrative default order or order of •an administrative hearing examiner shall advise the obliaor of the
department's right to assess attorney fees, costs,
and interest, and shall disclose the amount of interest to be assessed.

™

Secdo• lit. Secdo• AmelKled.
Section 55-15e-5, Utah Code Annotated 1953,
as enacted by Chapter 52, Laws of Utah 1984, ia
amended to read:

Annotated

55-lSIM.1. Procechuw • AdJadbtffe
proceed!• pThe depanment, board, and division sball
complv with the procedures and requirements of
Chapter 46b, Title 63, in their adjudicative procee~
Section 179. Sectlo• F.aactell.
Section S5-15c-4.5. Utah Code Annotated
1953, is enacted to read:

Besrma

55-lSe-5.
reqaats • Fl• cUap nq• lrell
- Defalllt • SerYice of ftodlnp • po• parties.
(I) [~) Any person adversely affected by an
action of the department under this chapter f11
eatitled te • he• F'.:n1. Te eb~ • hean111 the pew
m111t file • •~t1esl ill Wfitin1 flidl die difeeter
Mtht11 39 fiays eke, the ,er,en reeei, es aelifieatie11
ef the ae,e,,e-.etiea) may request a hearing by filina
a request for agency action.
[TIie heerifts ,htil ec held it! the ,e"611'1 ee1111e,ef Fesidenee er ethe, plaec ee11"ellie11t ff! the ,e,,e11
111111 ,ha!! l,e eendt1eted b,- • 11 • dmilliMf• li\•e heeri111
eHm.ine,. The beering ,hall l,e held Mtftifl 39 H)'I
after the r~tte9l is ftled.J
[flt • The lie,vtm •' . .lo' ,rem :Ip:• P11MiMieal
eatel,lithitla ll'iteria f-er the lf'Mlilll ef Mllli• tiM.eN

55-lSM.5. l"roCN.,. · A•Jlldic:atm
proeeecllap.
The office and the department shall comply with
the procedures and requirements of Chapter 46b,
Title 63, in their adjudicative proceedings.

Secdo• llO, Sectio• Ameltded.
Section 55-15e-3, Utah Code Annotated 1953,
as enacted by Chapter 52, Laws of Utah 198,4, ia
amended to read:

efhiwiafMlel.)

xxxi.x

9eedoa 112. Seetlee AaeMN.
Section 5S-15e-7, Utah Code 'Annotated 1953,
u enacted by Chapcer 51, Laws of Utah 1984, ia
amended to read:
55-lSe-7. Ora. to INW ca• wlly pnTietMtJ
•lenll .,._ sllOIIW aot be p,..,ecth'elJ
aodll'led.
.

[(aJ - . . 11 J • • •sP •• ts 4111111 Nllil Ill
eMIWr-,;iau·~J
(~J mJ!l 'T'lle [............"' hNPi111 IRMll~•J

presidig officer at the bearina shall make specsf\c
findinp of fact baaed on the evidence and testimony
praented at the heariJII.
~ The findinp of fact shall include[, lllll net lie
lilllitN 1e,J the followiq: · • .
[~I ill the actions in which the obli1or enp1e
[, rewlli111) that resulted iD &he liability;
(~I 00 the amount of the liability;
(~I @} the time period durinl which the liability

In addition to, or in lieu of, any other _acuon
provided for (_..) ~ this chapter, and m the
absence of an interveninl court order, the depart·
ment, upon peu.tion by the oblia_or or on i!-' o_wn
initiative iay bued on • material cbaJl&e m arcw n ~ and• Sood ca\111 •~~wn, iaue _IM eNl•J !
notice of qency action requmna an obliaor to abow
cause why the order previoualy entered sbould no~
be prospectively modified. (The erder te •~~
11111 a 8811' ef 111, affidatil 111)811 ~!Heh It II
:-.:: shlAI lie ..,., ed ea the ellli1er 1111der the Utalt
A:llies ef Ci~il Pteeell11Pe. ,ta hw.111 e11 the erder le
!hew eli\19e 1hall ee pre Ji lied ir. the lMBe lftatmer,
Md determiYlie111 ,hall lie l!wd ". the 11111e
eenllider1lie111, as pretided 1111der Seet1e• 55 15e

accrued;
(~I {!!} the facu upon which the liability is

bued;and

(~I ~ the applicable state and federal statutes

[HKII, rules, and re,ulations.
.
(E4) If Hte elllisllr faill te 111111• lit the 1:t111e 1111d
plaee tet fer the hearilll, 11,ea_ ~eer_ er proper
11Mi• te the ellli1er, Ille 1d• : 1111H.uw he&11111
IMlllill• IMll 11111er hil fbdkll 8' rMt IIICI ere.r
ll,-dafelllt.
El) Willlill 39 ~ afNr the lMI di" ef the
1Ne1ia1 er llte • .., ef .,11111, the 1dllliai1tP1Hn
1111

~)

ha..,,

hwi111 CMIIHllef lhaH
a eep" ef the fmlii1111
ef feet 11111 fiMI • • ~ • 11,e11 firle pa,tiea.J

•
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taxpayer or by another person authorized by l~w to
contest the validity or correctness of a tax notrce or
assessment;
(c) the imposition of and penalties or interest on
taxes;
~ the decision to waive penalties or interest on
taxes;
state agency actions relating to extradition. to
the granting of pardons or parole, commutauons or
terminations of sentences, or to the rescission, termination, or revocation of parole or probation, to
the discipline of, resolution of grievances of, supervision of, confinement of. or the treatment of.
inmates or residents of any correctional facility or
mental institution or persons on probation or parole
under the supervision of the Department of Corrections, or judicial review of those actions;
(f) state agency actions 10 evaluate, discipline.
employ, transfer, reassign, or promote students or
teachers in any school or educational institution
otherwise covered by the provis:ons of this chapter.
or judicial review of such actions;
(g) internal personnel actions within an agency
concerning its own emplovees:
(h) the issuance of any citation or assessment
under Chapter 9. Title 35, the Occupational Safety

Section 257. Sectioa Encted.
Section 63-46b-l, Utah Code Annotated 1953,
is enacted to read:
63-46b-1. Scope ud applicability of chapter.
(I) Except as set forth in Sumection (2), and
except as otherwise provided by a statute superseding provisions of this chapter by explicit reference
to this chapter, the provisions of this chapter apply
to every agency of the state of Utah and govern:
(a) all state agency actions that determine the legal
rights, duties, privilges, immunities, or other legal
interests of one or more identifiable persons, including all agency actions to grant, deny, revoke,
suspend, modifv, annul. withdraw, or amend an
authority, right, or license; and
(b) judicial review of all such actions.
(2) The provisions of this chapter do not govern:
(a) the procedures for promulgation of agency
rules, or the judicial review of those procedures or
rules;
@ the issuance of any notice of a deficiency io
the payment of a tax or the issuance of any tax
assessment, excep1 that the prov:sioos of this
chapter 1overn any agency action commenced by a

W

xxxx

-daat the pnMliona -of tJaia
dlapcer ~~~ commenced !?z the
employs!'
authorized by
to
co- _ _ or c:orrectDell of iuch a Wion
and Health Act, pcept

orll-lllmlj

r

1.

-(b) •Apncy• mew a boar.d, COfflmWioa,.
rtment, division, ofricer, council, office; c:ommmee, _
commission, bureau, or other administrative unit of
tl\is state, includina the qency head, yency empl•

.

I swe
actions relatl
to contracts for
the urchue or lale of
or lerVices b and for
the state or by and for an yency o the state,
except u provided in such contracts;
(j) state yency actions under Article 3, Chapter
I, Title7,andChapters21 8a,and 191 Title?;
(k) the determination of any person's eli&ibility
for unemployment benefits, or the determination of
a person's unemployment tax liability, except that
this chapter 1ovems qency and judicial review of
all those determinations;
Q) state a,ency actions relatin1 to the distribution
or award of monetary l!'ants for research, develop•
ment, or the arts;
(m) the issuance of any notice of violation or
order under Chapter 81 11. 12 1 13, or 14, Title 26,
except that the provisions of this chapter 1overn any
a1ency action commenced by any person authorized
by law to contest the validity or correctness of any
such notice or order;
(n) state aaency actions required by federal statute
or rgulation to be conducted solely accordilll to
federal procedures; and
(o) the initial determination of any person's eli1•
ibiliry for aovernment or public assistance benefits,
except that this chapter aoverns a,ency and judicial
review of all those determinations.
(3) This chapter does not preclude the presidina
officer of an adjudicative proc!<lina from orderina
conferences with the parties to:
(a) encourage settlement;
(b) clarify the issues;
(c) simplify the evidence;
(d} facilitate discovery; or
(e) expedite the proceedinp.
(4) (a) Declaratory proceedings authorized by
Section 63-46b-21 are not aoverned by this
chapter, except as explicitly provided in that section.
(b) Judicial review of declaratory proceedinp
authorized by Section 63-46b-21 aR aovc;med by
this chapter.
(5) This chapter does not preclude an agency from
promulgating rules affectina or governing adjudicative proceedings or from following any of those
rules, if the rules are enacted according to the procedures outlined in Chapter 46a, Title 63, the Utah
Administrative Rulemalcing Act, and if the rules
conform to the requirements of this chapter.
(6) If the attorney general issues a written determination that any provision of this chapter would
result in the denial of funds or services to an agency
of the state from the federal government, the appl•
icability of those provisions to that aaency shall be
suspended to the extent necessary to prevent the
denial. The attorney general shall report the suspension to the Legislature at its next session.
(7) Nothina in this chapter shall be interpreted to
provide an independent basis for jurisdiction to
review final agency action.

oyees, or other persons actina on behalf or or under
the authority or the aaency head, but does not m~
the Lgislature, the courts, the aovemor, any polit•
ical subdivision or the state, or any administrative
unit of a political subdivision of the state.
(c) • Agency head" means an individual or ~Y of
individuals in whom the ultimate lepl authonty of
the agency is vested by statute.
(d) "Declaratory proceedilll" means a proceedina
authorized and aovemed by Section 63-46b-2 I.
(e) "License• mean~ a f~anchise, permit, c«:'i~cation, approval, repstrauon, charter, or similar
form of authorization required by statute.
(f) "Party• means the aaency or other person
commencifll an adjudicative proceedin1 1 all resJ»:
ndents, all persons permitted by the presidina officer
to intervene in the proceeding, and all persons aut•
horized by statute or qency rule to panicipate u
parties in an adjudicative proceedina.
.
.
(&) "Person• means an indi~dual, B!C?Uf? of in~viduals, partnership, corporauon, USOCJaUon, ~~
tical subdivision or its units, aovemmental subdiVI·
sion or its units, public or private orpnizatioa er
entity of any character, or another gency.
(h) (i) "Presidilll officer• means an gency head,
or an individual or body of individuals designated
by the qency head, by the qenc:y's rules, or by
statute to conduct an adjudicative proceedina.
(ii) If fairness to the parties is not compromised,
an yency may substitute one presidilll officer for
another during any proceedina.
(iii) A person who ~ as a presidina of~ic:er at
one phase of a proceeding need not conunu~ as
presidilll officer throu1h all phases of a ~roceedin1.
(i) "Respondent• me&:°' ~ (1Cl;~n lplnst whom
an adjudicative proceedina 1s 1rut1ated, whether by
an gency or any other person.
.
(j) "Superior agency• means agency regwred or
authorized by law to review the orders of another
~

.

(2) This section does not prohib!t an agency from
designating by rule the names or utles of t~e. ~gency
head or the presiding officers with respons1b1hty for
adjudicative proceedings before the agency.

Section 259. Sectio• Enacted.
Section 63-46b-3, Utah Code Annotated 1953,
is enacted to read:
63-46b-3. Commencement of adjudicative

proc:eedlap.

.

(I) Except as otherwise permitted by Section 6346b-20, all adjudicative proceedings shall be commenced by either:
.
.
.
(a) a notice of agency action, 1f proceedings are
commenced by the agency; or
.
.
(b) a request for agency action, 1f proceedmgs are
commenced by persons other than the agency.
(2) A notice of aaency action and a requ~t for
agency action shall be filed and served accordmg to
the following requirements:
(a) When adjudicauve proceedings are _commenced
by the agency, the notice of_ ~gencv act1on shall be
in writing, signed by a pres1dmg officer, and shall
include:
Wtti'e names and mailing addresses o.f al~ resi;,o:
ndents and other persons to whom nouce 1s ~mg
given by the presiding officer, and the name, title,

Sectlo• 251. Section Enacted.
Section 63-46b-2, Utah Code Annotated 1953,
is enacted to read:
63-46b-2. Definitions.
(I) As used in this chapter:
(a) • Adjudicative proceeding• means an agency
action or procecdina described in Section 63-46b-

:xxxxi

..,cl

maili111 lddrla flf - , lltomey or employee_

who hu been dllipered to appear for the aaency;

(iiW, !1!!9'.' me llUlllber or other reference

~ name of the adjudicative proceedina;

(iv) the date that the notice of yency action wu
mailed;
(v) a statement of whether the adjudicative proc~ is to be conducted informally accordina to
the provisions of rules adopted under Sections 6346b__. and 63-461>-S, or formally according to
the provisiom of Sections 63-461H> 10 63-46b11 •
(vi) if the adjudicative proceedina is to be formal,
a statement that a written response must be filed
within 20 days of the mailing date of the notice of
agency action;
(vii) if the adjudicative proceeding is to be formal,
or if a hearing is to be held in an informal adjudicative proceeding. a statement of the time and place
of any scheduled heating, a statement of the
purpose for which the hearing is to be held, and a
statement that a pany who fails to attend or panicipaae in the hearing may be held in default;
(viii) if the adjudicative proceeding is 10 be informal and the agency's rules do not provide for a
hearing, a statement that the parties may request a
hearin1 within the time provided by the aaency's
rules;
(ix) a statement of the lesal authority and jurisdiction under which the adjudicative proceeding is to
be maintained;
(x) the name, title, mailin& address, and telephone
number of the presiding officer; and
(xi) a statement of the purpose of the adjudicative
proceeding and, to the extent known by the presiding officer, the questions 10 be decided.
(b) The aaency shall:
(i) mail the notice of agency action to each pany;
and
CTi) publish the notice of aaency action if required
by statute.
(c) Where the law applicable to the agency permits
persons other than the agency to initiate adjudicative proceedings, that person's request for agency
action shall be in writing and signed by the person
invoking the jurisdiction of the agency, or by his
representative, and shall include:
(i) the names and addresses of all persons to
whom a copy of the request for agency action is
being sent;
(iii the agency's file number or other reference
number;
~ e name of the adjudicative proceeding, if
known;
~ h e date that the request for agency action
was mailed;
(v) a statement of the legal authority and jurisdiction under which agency action is requested;
(vi) a statement of the relief sought from the
agency; and
(vii/ a statement of the facts and reasons forming
the basis for relief.
(d) An agency may, by rule, prescribe one or
more printed forms eliciting the information required by Subsection (2) (c) to serve as the request for
agency action when completed and filed by the
person requesung agency action. The person requesting agency action shall file the request with the
agency and shall send a copy by mail to each person
known to have a direct interest m the requested
agency action.

(e) In the case of adjudicative proceedinp commenced under Subteetion (2) (cl by a person O(her
than the yency, the presiding ofricer shall ~omptly
pve notice by mail to all panies, or by pu lication
when r uired statute. The written notice shall:
(1) aive the agency's e number or other reference number;
(ii) give the name of the proceedina;
(iii) designate whether the proceeding is to be
conducted informally according to the provisions of
rules enacted under Sections 63-46M and 6346b-S, with citation to the applicable rule authorizin that desi nation, or formal! accordi to the
provisions of
·on 63-46b-6 to 63-46b- l l;
(iv) in the case of formal adjudicative proceeding,
state that a written response must be filed within 20
days of the mailing or publication date of the
request for agency action;
(v) if the adjudicative proceeding is to be formal,
or if a hearin& is to be held in an informal adjudicative proceeding, state the time and place or any
scheduled hearing, the purpose for which the
hearin& is to be held, and that a pany who fails to
attend or panicipate in the hearing may be held in
default;
(vi) if the adjudicative proceedina is to be informal and the agency's rules do not provide for a
hearing, state the parties' right to request a bearing
and the time within which such a hearina may be
requested under the agency's rules; and
(vii) five the name, title, mailing address, and
telephone number of the presidin& officer.
(f) For designated classes of adjudicative proceedings, an agency may, by rule, provide for a longer
response time than roquired by this section, and may
provide for a shorter response ·time if required or
permitted by applicable federal law.
.
(I) Unless the a1ency provides otherwise, by rule
or order, applications for licenses filed under authority or Chapters 3, 4, ud 5, Title 32A, are not
considered to be a request for agency action under
this chapter.
(h) If the purpose of the adjudicative proceeding
is to award a license or other privilege u to which
there are multiple competing applicants, the agency
may, by rule or order, conduct a single adjudicative
proceeding to determine the award of that license or
privilege.
(i) When initial agency determinations or actions
are not governed by this chapter, but review of
those initial determinations or actions is subject 10
the provisions of this chapter, the request for agency
action must be filed with the agency within the time
prescribed by the agency's rules.
Sectio• 260. Sectio• Enacted.

Section 63-46b-4, Utah Code Annotated 1953,
is enacted to read:
6.3-461>4. De9ianation of adjudiative proettdi• p
u formal or !• formal.
_(I) The agency may, by rule, designate categories
of adjudicative proceedings to be conducted informally according to the procedures set forth in rules
enacted under the authority of this chapter if:
(a) the use of the informal procedures docs not
violate any procedural requirement imposed by a
statute other than this chapter;
(b) in the \iew of the agency, the rights of the
parties to the proceedings will be reasonably prote'.
cted by the informal procedures;
(c) in the view of the agency, the agency's administrative effictency will be enhanced by :ategoriza-
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vuions of Subtection 3 all
not ,
·ficall
desianat u informal proceedinp by the yency'a
rules shall be conducted formally in accordance with
the requirements of this chapter.
.
.
(3) Any time before a final ord~. is 11Sued 10 any
adjudicative proceedina, the pres1dina officer '!lay
convert a formal adjudicative proceedi_na to an m~ormal adjudicative proceed.in&, or an informal adJudicative proceed.ina to a formal adjudicative proceedina if:
.
. .
.
(a) conversion of the proceeding 1s in the pubhc
in&erest; and
(b) conversion of the proceedina does not unfairly
prejudice the rights of any party.

(2}-AJ.l hearinp lhl1I be recorded at the yency's
expense. Any party, at his own Gperue, may have a
reponer approved by the apncy prepare a transcript
from the yency's record of the hearina.
·
(3) Nothina in this section restricts or precludes
any investiptive ri&ht or power given to an aaency
by another statute.

· live

Section 261. Section Enacted.
Section 63-46b-S, Utah Code Annotated 1953.

is enacted to read:

6J.46b-S. Procedures for Informal adjudicative
proceedinp.
(I) If an aaency enacts rules designa~ng one_ or
more categories of adjudicative proceedings as mformal adjudicative proceedings, the aaency_ shall, _by
rule, prescribe procedures for informal ad1udicat1ve
proceedings that include the following:
, (a) Unless the yency by rule provides for ~d
requires a response, no_ answer ~r ot~er pleadi_ng
responsive to the allepuons contamed 1n the no~ce
of ycncy action or the request for aaency acuon
need be riled.
(b) The agency shall hold a hearina_ only i~ a
hearina is required by statute or rule, or 1f a heanng
is permitted by statute and a hearing is requested by
a party within the time prescri~ by rule..
.
(c) In any hearin1, the parties named m the no~
of aaency action or in the request for agency acuon
shall be permitted to testify, present evidence, and
comment on the issues.
"!_ (d) Hearinas will be held only after timely notice
to all parties.
(e) Discovery is prohibited, and the agency may
not issue subpoenas or other discovery ord~rs.
.
(Q All parties shall have access to mformauon
contained in the agency's files and to all materials
and information gathered in any investigation, to
the extent permitted by law.
(g) Intervention is prohibited_, except that the
agency may enact rules permlltmg mtervenuon
where a federal statute or rule requires that a state
permit intervention.
.
(h) All hearings shall be open to all parties.
(i) Within a reasonable time after the close of the
hearina, or after the parties' failure to request a
hearina within the time prescribed by the agency's
rules, the presiding officer shall issue a signed order
in writi.na that states the following:
(i) the decision;
(ii) the reasons for the decision;
. .
.
(iii) a notice of any right of adm1mstrat1ve or
judicial review available to the parties; and
(iv) the time limits for filing an appeal or requesting a review.
(j) The presiding officer's order shall be ba,ed on
the facts appearing in the agency· s files and on the
facts presented in evidence at any hearings.
(k) A copy of the presiding officer's order shall
be promptlv mailed to each of the parties.

,

Sectlo• 262. Section Enacted.
Section 63--46b-6, Utah Code Annotated 1953,
is enacted to read:

63-46M. Procedures for formal adjudicative
proceedlnp • ReapouiYe pleadlnp.
(I) In all formal adju~cative proceed_inas, unless
modified by rule accord101 to Subsection 63-46bU,2) (f), the respondent shall file and serve a written
response signed by the respondent_ ~r his representative within 20 days of the maibna date of the
notice of agency action or the request for aaency
action, that shall include:
(a) the yency' s file number or other reference
number;
name of the adjudicative proceeding;
(c) a statement of the relief that the respondent

®the

seeks;
(d) a statement of the facts; and
(e) a statement summarizing the reasons that the
relief requested should be aranted.
(2) The response shall be filed with the aaency
and one copy shall be sent by mail to each party.
(3) The presidin& officer or the aaency, by rule,
may permit or require pleadinp in addition to the
notice of aaenc:y action, the request for . yency
action, and the response. AJ.l papers pemutted or
r.equired to be filed shall be filed with the yency
and one copy shall be sent by mail to each partY.

Section 263. Section Enacted.
Section 63-46b-7, Utah Code Annotated 1953,
is enacted to~~:
6J.46b-7. Procedures for formal adjadlcadve
proc:eedlnp • DlscoYery a• d subpoenas.
(1) In formal adjudicative proceedinp, the
aaency may, by rule, prescribe means of discovery
adequate to permit the parties to obtain all r~lcvant
information necessary to support their clauns or
defenses. If the agency does not enact rules under
this section, the parties may conduct discovery according to the Utah Rules of Civil Procedure.
(2) Subpoenas and other orders to_ secure the attendance of witnesses or the producuon of evidence
in formal adjudicative proceedings shall be issued by
the presiding officer when requested_ by any _party,
or may be issued by the presiding officer on his own
motion.
WNothing in this section restricts or precludes
any investigative right or power given to an agency
by another statute.
Section 264. Section Enacted.
Section 63-46b-8, Utah Code Annotated 1953,
is enacted to read:

63-46b-8. PrO<'edures for formal adjudicative
proettdinas • Hearin& procedure.
.
(I) In all formal adjudicative proceedings, a
hearing shall be conducted as follows:
(a) The presiding officer shall regulate the course
of the hearing to obtain full disclosure of relevant
facts and re afford all the parties reasonable opportunitv to pre,ent their pomions.
(b) On his own motion or upon objection bv a
party, the presiding officer:
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may

(I)
exc:lwle Ndlnce that ii irrelevant, Immaterial, or unduly npetitioua;
- Oi) sball adude ffldence priYIJged In the couns
ofUtall·
.
.
~may receive dec:umenwy mdence in the
form or a copy or excerpt if the copy_ ~r excerpt
contains all pertinent ponions of the on11nal docu•
ment·
~ may take official notice of any facts that
could be judicially noticed under the Utah Rules of
Evidence, of the record of other pr~n1s ~fo~e
ihe qency, and of technical or scientific facts within
the gency's specialized 11:nowledae.
.
(c) The presiding officer may not exclude evidence
solely because ii is hearsay.
.
(d) The presidin1 officer shall afford to all panics
the opponunity to present evidence, argu~, respond,
conduct cross-examination, and submit rebuttal
evidence.
(e) The presidin1 officer may _give persons not_ a
partY to the adjudicative· proceedma the op~num1y
to present oral or written statements at the hea~ng. .
(0 All testimony presented. at th~ heann_g. 1f
offered as evidence to be considered m reaching a
decision on the merits, shall be given under oath.
(&) The hearina shall be recorded 11 the agency's

expense.
(h) Any party, at his own expense, may hav~ a
person approved by the agency prep~r~ a transcnpt
of the hearin1, subject to any rcstncuons that the
agency is permitted by statute to impose t~ protect
confidential information disclosed at the heanng.
(i) All hearinp shall be open to all parties.
. .
(2) This section does not preclude the pres1dm1
officer from takin1 appropriate measures necessary
to preserve the intearitY of the hearing.

Sectlo• 265. Sectlo• Ended.
Section 63-461>-9, Utah Code Annotated 1953,
is enacted to read:
63-46b-9. Procedares for formal adjadicadve
proc:eedlap. lalene• tlo• .
(1) Any person not a party may file ~ s_ign~,
written petition to intervene in a formal adJudi~uve
proceeding with the agency. The person_ who wishes
to intervene shall mail a copy of the pet111on to each
party. The petition shall include:
(a) the agency's file number or other reference
number;
~ name of the proceeding;
(c) a statement of facts_ demonstrating that. the
petitioner's legal rights or interests are substanually
affected by the formal adjudicative proceeding, or
that the petitioner qualifies as an intervenor under
any provision of law; and
(d) a statement of the relief that the petitioner
seeks from the agency.
(2) The presiding officer shall grant a petition for
intervention if he determines that:
(a) the petitioner's legal interests may be substantially affected by the formal adjudicative proceeding; and
(b) the interests of justice and the orderly and
promp1 conduct of the adjudicative proceedings will
not be materially impaired by allowing the intervention.
"°"o)(a) Any order granting or den)ing a petition to
intervene shall be in writing and sent bv mail to the
petitioner and each party.
(b) An order permitting intervention mav impose
conditions on the intervenor's participation in the
ad1udicative proceeding that are necessary for a just,

orderly, - and prompt c:ooduct of the adjudicative
proceedina.
. ..
- (c) Tht::presidin1 officer may impose the conditions at any time after the intervention.

Secdo• 266. Secdo• Eucted.
Section 63~10, Utah Code Annotated 1953,
is enacted to read:

U..-10. Proced•m for formal adjudicad,re
proceedlap • Orden.
In formal adjudicative proceedin1s:

(I) Within a reasonable time after the hearing, or
after the filin1 or any post-hearin1 papers perm•ued by the presidin1 officer, or within the time
required by any applicable statute or rule of the
aaency, the presiding officer shall sian and issue an
order that includes:
(a) a statement of the presiding officer's findings
of fact based exclusively on the evidence of record
in the adjudicative proceedinas or on facts officially
noted;
-Wa statement or the presiding officer's conclusions of law;
(c) a statement of the reasons for the presiding
officer's decision;
(d) a statement of any relief ordered by the
agency;
(e) a notice of the right to apply for reconsideration;
(f) a notice of any right to administrative or judicial review of the order available to aggrieved
parties; and
(&) the time limits applicable to any reconsideration or review.
(2) The presiding officer may use his experience,
technical competence, and specialized knowledge to
evaluate the evidence.
(3) No finding of fact that was contested may be
based solely on hearsay evidence.
(4) This section does not preclude the presiding
officer from issuin1 interim orders to:
(a) notify the panics of further hearinp;
(b) notify the panics of provisional rulinp on a
portion of the issues presented; or
(c) otherwise provide for the fair and efficient
conduct of the adjudicative proceeding.
Sectio• 267. Section Enacted.
Section 63-46b-11, Utah Code Annotated 1953,
is enacted to read:

63-46b-11. Default.
(I) The presiding officer may enter an order of
default against a party if:
(a) a party in an informal adjudicative proceeding
fails to panicipate in the adjudicative proceeding;
(b) a party to a formal adjudicative proceeding
fails to attend or participate in a hearing; or
(c) a respondent in a formal adjudicative proceeding fails to file a response under Section 63-46b6.
(2) The order shall include a s1a1emen1 of the
grounds for default and shall be mailed to all
panics.
(3) A defaulted partv may seek to have the agency
set aside the default order according to procedures
outlined in the Utah Rules of Civil Procedure.
(4) After issuing the order of default, the presiding officer shall conduct anv further proceedings
necessarv to complete the adjudicative proceedmg
without the participation of the party in default and
shall determine aU issues in the adjudicarivc proceeding, including those affecring the defaulting parrv.
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rovided .b statute, the fili of the r uest is not 1 prerequ1s1te or see 1na Judicial review o the. or er
or the order on re\'iew.
_ ·
·
- -

Section 63-t6b-12, Utah Code Annotated 1953,
is enacte4 to read~
U-a-12. ·Aanc, min • Proadan.
(I) If a statute or the aaency'1 rules permit
parties to any adjudicative proceedina to seek review
of an order by the qency or a superior aaency, the
agrieved party may file a written request for review
within ten days after the issuance of the order with
the person or entity desianated for that purpose by
statute or rule. The request shall:
(a) be sianed by the party seeking review;
{b) state the arounds for review and the relief
requested;
(c) state the date upon which it was mailed; and
(d) be sent by mail to the presiding officer and to
each pany.
(2) Within 15 days of the mailing of the request
for review, any pany may file a response with the
person designated by statue or rule 10 receive the
response. One copy of the response shall be sent by
mail to each of the panies and the presiding officer.
(3) If a statute or the agency's rules require
review of an order by the agency or a superior
agency, the agency or superior agency shall review
the order within a reasonable time or within the
time required by statute or the agency's rules.
(4) To assist in review, the agency or superior
agency may by order or rule permit the parties to
file briefs or other papers, or to conduct oral argument.
7s)Notice of hearings on review shall be mailed to
all panics.
(6) (a) Within a reasonable time after the filing of
any response, other filings, or oral argument, or
within the time required by statute or applicable
rules, the agency or superior agency shall issue a
written order on review.
{b) The order on review shall be signed by the
agency head or by a person designated by the
agency for that purpose and shall be mailed to each
~
(c) The order on review shall contain:
(i) a designation of the statute or rule permitting
or requiring review;
(ii) a statement of the issues reviewed;
(iii) findings of fact as to each of the issues revi-

ewed;
~ conclusions of law as to each of the issues
reviewed;
(\ l the reasons for the disposition;
(vi) whether the decision of the presiding officer
or agency is to be affirmed, reversed, or modified,
and whether all or any portion of the adjudicative
proceeding is to be remanded;
{vii) a notice of any right of further administrative
reconsideration or judicial review available tu aggrieved panies; and
(viii) the time limits applicable to any appeal or
re\·iew.

Section 269. Section Enacted.
Section 63-46b-l3, Utah Code Annotated 1953,
is enacted to read:
63-46b-13. A1ency ~Yiew - Reconsidel'9tion.
(I J Within ten days after the date that an order
on review is issued, or within ten days after the date
that a final order is issued for which agency review
is unavailable, an) party may file a written request
for reconsiderauon, stating the specific ground~
upon which relief is requested. l'nles, otherwise

'

(2) The request for reconsideration- shall be filed
with the qency and one copy shall be sent by mail
to each party by the person makina the request.
(3) {a) The qency ~ead, or a_ person designated
for that purpose, shall issue a wntten order arantina
the request or denyina the request.
(b) If the aaency head ~r the person designated
for that purpose does not issue an order within 20
days after the filing or the request. the request for
rehearing shall be considered to be denied.
Section 270. Section Enacted,
Section 63-46b-14, Utah Code Annotated 1953,
is enacted to read:
63-46b-l4. Judicial rniew - Exhaustion of
administBtiYe remedies.
(I) A party aggrieved may obtain judicial review
o_r final_ age~cy action except in actions where judicial review 1s_ expressly prohibited by statute, only
after exhausting all administrative remedies available, except that:
(a) a pany seeking judicial review need not
exhaust administrative remedies if this chapter or
~ny other statute s1a1es chat exhaustion is not required;
~ ) the court may relieve a pany seeking judicial
review of the requirement to exhaust any or all
administrative remedies if:
(~) the administrative remedies are inadequate; or
(11) exhaustion of remedies wouJd result in irrepara?le harm disproportionate to the public benefit
derived from requiring exhaustion.
.
(~) (a) A party shall file a petition for judicial
review or final agency action within 30 days after
the_ da~e _that the order constituting the final agency
action 1s 1SSued.
(b) The petition shall name the agency and all
other appropriate parties as respondents and shall
meet the form requirements specified in this chapter.

Section 271. Section Enacted.
Section 63-46b-15, Utah Code Annotated 1953,
is enacted to read:
63-46b-15. Judicial review - Informal
adjudicatiYe proceedings.
(I). (a) The district courts shall have jurisdiction
to renew by mal de novo all final agency action
resulting from informal adjudicative proceedings,
except that final agency action from informal adjudicative proceedings based on a record shall be
review.ed by the district courts on the record according to the standards of Subsecuon 63-46b-16
(4).

(bl Venue for judicial review of informal adjudicative proceedings shall be as provided in the statute
governing the agency or, in the absence of such a
venue provision, in the county where the petitioner
resides or maintains his principal place of business.
(2) (a) The petition for judicial review of informal
adjudicame proceech_ngs shall be a complaint governed by the Utah Rules of Civil Procedure and shall
include:
<i) the name and mailing address of the party
seeking Judicial review;
7TIY the name and mailing address of the respondent agency.
(W)theotle and date of the final agency action to
be reviewed, together with a duplicate copy,
sum mar~. or brief descr:pt1on of the agency action;

c::::::::::J
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thcyencyacuon;
_
M a copy of the written yency ·order from the
informal proceedin1; _
(vi) facts demonstratina that the pany seeking
judicial review is entitled to obtain judicial review;
(vii) a request for relief, specifyin1 the tYJ)C and
extent of relief requested;
(viii) a statement of the reasons why the petitioner
is entitled to relief.
(b) All additional pleading and proceedings in the
district court are 1overned by the Utah Rules of
Civil Procedure.
(3) (a) The district court, without a jury, shall
determine all questions of fact and law and any
constitutional issue pr~nted in the pleadings.
(b) The Utah Rules of Evidence apply in judicial
proceedings under this section.

Section 272. Section Enacted.
Section 63-46b-16, Utah Code Annotated 1953,
is enacted to read:
~ 1 6 . JudJclal review • Formal adjudicatin
proceedlnp.
(I) The Supreme Coun or other appellate coun
designated by statute has jurisdiction to re\·iew all
final agency action resultin1 from formal adjudicative proceedings.
(2) (a) To seek judicial review of final agency
action resulting from formal adjudicative proceedings, the petitioner shall me a petition for review of
aaency action in the form required by the Utah
Rules of Appellate Procedure. .
(b) The Utah Rules of Appellate Procedure
1overn all additional filinp and proceedings in the
appellate court.
(3) The contents, transmittal, and filing of the
aaency's record for judicial review of formal adjudicative procecdinas are governed by the Utjh Rules
oT Appellate Procedure, excep• that:
(a) all panies to the review proceedings may stipulate to shorten, summarize, or organize the
record;
'76}"the appellate court may tu the cost of preparing transcripts and copies for the record:
(i) against a party who unreasonably refuses to
stipulate to shorten, summarize, or organize the
record; or
(ii) according to any other provision of law.
(4) The appellate court shall grant relief only if,
on the basis of the agency's record, it determines
that a person seeking judicial review has been substantially prejudiced by any of the following:
(a) the a,ency action, or the statute or rule on
which the a1encv action is based, is unconstitutional
on its face or as applied;
(b) the agency has acted beyond the jurisdiction
conierred bv any statute;
(c) the agency has not decided all of the issues
requiring resolution;
--(d) the agency has erroneously interpreted or
applied the law;
(e) the agen_cy has engaged in an unlawful procedure or decmon-makmg process. or has failed to
follow prescribed procedure:
(0 the persons taking the agency action 11.ere illegally constituted as a decision-making bod~ or
were subject to disqualification:
. (g) the agency action is based upon a determ1nat1on of fact, made or 1mpiied b, the agency. that -ls
not supported by substantial evidence when ,1ewed

in liaht of the whole record before the coun;
(h) the qency action is:
(i) an abuse of the discretion delegated to the
aaency by statute;
(ii) contrary to a rule of the aaency;
(iii) contrary to the a1ency's prior practice, unless
the aaency justifies the inconsistency by giving facts
and reasons that demonsuate a fair and rational
basis for the inconsistency; or
(iv) otherwise arbitrary or capricious.

Section 273. Sec:tioa Enacted.
Section 63-46b-17, Utah Code Annotated 1953,
is enacted to read:
63-461>-17. Judicial review • Type of relief.
{ I) (a) In either the review of informal adjudicative proceedings by the district coun or the review
of formal adjudicative proceedings by an appellate
coun, the coun may award damages or compensation only to the extent expressly authorized by
statute.
~ granting relief, the coun may:
(i) order agency action required by law;
(ii) order the qency to exercise its discretion as
required by law;
(iii) set aside or modify agency action;
(iv) enjoin or stay the effective date of agency
action; or
(v) remand the matter to the qency for funher
procccdinp.
(2) Decisions on petitions for judicial review of
final agency action are reviewable by a hiaher coun,
if authorized by statute.
Section 274. Section Enacted.
Section 63-46b-18, Utah Code Annotated 1953,
is enacted to reaci:

63-16b-11. Jadiclal review • Stay alld otller
temponry remedies pelldla& flnl dlspoaiUoa.

0) Unless precluded by another statute, the

agency may arant a stay of its order or other temporary remedy durina the pendency of judicial
review, accordin1 to the agency's rules.
(2) Panics shall petition the agency for a stay or
other temporary remedies unless extraordinary circumstances require immediate judicial intervention.
(3) If the agency denies a stay or denies other
temporary remedies requested by a party, the
agency's .:irder of denial shall be mailed to all
panics and shall specify the reasons why the stay or
other temporary remedy -..as not uanted.
l4) If the agency has denied i stay or other temporary remedy to protect the public health, safety,
or welfare against a substantial threat, the coun
may not grant a stay or other temporary remedy
unless it finds that:
(a) the agency violated its own rules in denying
the stay; or
(b) (i) the party seeking judicial review 1s likely to
prevail on the merits when the coun finally disposes
of the matter;
(ii) the pany seeking judicial review will suffer
irreparable injury without immediate relief;
(iii) granting relief to the party seeking review will
not substanually harm other parties to the proceedings; and
(1, l the threat to the public health, safety, or
wel~are relied upon b~ the agency 1~ not suffkientlv
serious to justiiy the agen~y•s action under the cir·cumstances.
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Sectio• 275....... ,......
- Section 63...... 19, Utah Code Annotated 19'3,

by the

is..enacted to rt• d:
63-46b-lt. QYI eaforceant.
(I) (a) In addition to other remedies zovided by

law, an a1~ may Melt enforcement o an order
by seekin1 dVJenforcement in the district couns.
(b) The action aeekin1 civil enforcement of an
a1ency's order must name, u defendants, each
alleged violator yainst whom the aaency seek1 to
obtain civil enforcement.
(c) Venue for an action seekina civil enforcement
of an a1ency'1 order shall be determined by the
requirements of the Utah Rules of Civil Procedure.
(d) The action may request, and the coun may
grant, any of the followin1:
(i) declaratory relief;
(ii) temporary or permanent injunctive relief;
(iii) any other civil remedy provided by law; or
(iv) any combination of the fore1oina.
(2) (a) Any person whose interests are directly
impaired or threatened by the failure of an agency
to enforce an qency's order may timely file a
complaint seeking civil enforcement of that order,
but the action may not be commenced:
(i) until at least 30 days after the plaintiff has
1iven notice of his intent to seek civil enforcement
of the alleged violation to the aaency head, the attorney general, and 10 each alleged violator aaainst
whom the petitioner seeks civil enforcement;
(ii) if the agency has filed and is diligently prosecutina a complaint seeltina civil enforcement of the
same order against the same or a similarly situated
defendant; or
(iii) if a petition for judicial review of the same
order has been filed and is pending in coun.
(b) The complaint seeking civil enforcement of an
agency's order must name, as defendants, the
agency whose order is souaht to be enforced, the
agency that is vested with the power to enforce the
order, and each allged violator against whom the
plaintiff seeks civil enforcement.
(c) Except to the extent expressly authorized by
statute, a complaint seeking civil enforcement of an
agency's order may not request, and the coun may
not grant, any monetary payment apart from
taxable costs.
(3) In a proceeding for civil enforcement of an
agency's order, in addition to any other defenses
allowed by law, a defendant may defend on the
ground that.
(a) the order sought to be enforced was issued by
an agency without jurisdiction to issue the order;
(b) the order does not apply to the defendant;
(c) the defendant has not violated the order; or
(d) the defendant violated the order but has subsequently complied.
(4) Decisions on complaints seeking civil enforcement of an agency's order are reviewable in the
same manner as other civil cases.
Section 276. Stttion Enacttcl.
Section 63-46b-20, Utah Code Annotated I 953,
is enacted to read:

63-46b-20. Emerstncy 1djadicathe procttdlnp.
(I) An agency may issue an order on an emergency basis without complying with the requirements
of this chapter if:
(a) the facts known by the agency or presented to
the agency show that an immediate and significant
danger to the public health. safety. or welfare exists;

ymcy

1953,
63-46b-21. Declaratory orden.
(I} Any person may file a request for aaency
action, requestin1 that the aaenm?'. issue a dedaratory
order determinina the appfica6•7- of a statute, rule,
or order within the primary Jurisdiction of the

qency to specified circumstances.

(2) Each ~cy shall issue rules that:

or

the form, contents, and filly of
petitions for declaratory orders;
(b) provide for the disposition of the petitions;
(c) define the claues of circwmwlces in which
the yency will not issue a declaratory order,
(d) are consistent with the public interest and with
the aeneral policy of this chapter; and
(e) facilitate and encourqe yency issuanc:e of
reliable advice.
"'
(3) (a) An yency may not issue a declaratory
order if:
Q)the request is one of a class of circumstances
that the agency has by rule defined as beina exempt
from declaratory orders; or
(ii) the person requesting the declaratory order
panicipated in an adjudicative proceeding concerning the same issue within 12 months of the date of
the present request.
(b) An agency may issue a declaratory order that
would substantially prejudice the rights of a person
who would be a necessary pany, only if that person
consents in writing to the determination of the
matter by a declaratory proceeding.
(4) Persons may intervene in declaratory proceedings if:
(a) they meet the requirements of Section 63-46b10; and
~ h e y file timely petitions for intervention according to agency rules.
(5) An agency may provide, by rule or order, that
other provisions of Sections 63-46b-4 through 6346b- I 3 apply to declaratory proceedings.
(6) (a) After receipt of a petition for a declaratory
order, the agency may issue a written order:
(i) declaring the applicability of the statute, rule,
or order m question to the specified circumstances;
(ii) setting the matter for adjudicative proceedings;
(iii) agreeing to issue a declaratory order within a
specified time; or
(a) provi
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(iv}: dec1inig a.-- illue

I

promptly to the petitioner and any other panies.
(d) A declaratory order has the same status and
bindina effect u any other order issued in an adjudicative ~roceedina.
(7) Un ess the petitioner and the agency agree in
writing to an extension, if an agency has not issued
a declaratory order within 60 days after receipt of
the request for a declaratory order, the petition is
denied.

diiclaratory order and

statina the reuou for 111 actK>n.
(b) A declarat~ order shall contain:
(i) the names
a1J pania to the proceedina

on
which it ii bued;
(ii) the pardciilar facts on which it is based; and
(iii) the reasons for its conclusion.
(c) A COpY of all orders issued in response to a
request for I declaratory proceedina shall be mailed

\

,~
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'lb Whan It May Concern:

I hereby attest that I am Sharon s. Griggs, Chief Deputy Clerk in and for the
county of Box Elder, Brigham City, Utah 84302.
That I have had and still have the responsibility of the County Clerk's
Trust Account fran December, 1980 thru the present date of June 04th, 1987.
That on Octover, 23, 198i, the amount of $17,574.39 was deposited in the
trust account fran the sale of hane for Betty Whitaker.
She has had since that time, litagation and the account was garnished with
She has also been advised by letter of the status
of her account. Please see attached letter
the knowledge of Ms. Whitaker.

Dated:

tmummr·

June 04, 1987

M
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DE:-.TO:<I BEECHER, Gm:STY ScRYP:YOR
DoRrs L. 0Lsr::-., Gm.:STY ,-\.,nrTnR

December 30th, 1986
Betty Whitaker
P.O. Box 205
Re: Civil No. 16570

Brigham City, Utah 84302

Whitaker vs Whitaker

Dear Betty:
Our office is making a change to a computer system in the
early part of 1987.

As a result of this change, we are trying to

disburse out the monies in our trust account on cases that have
been concluded.

I want you to be aware of the fact, that the monies being held
for you by our office are being held in a non interest bearing
account, therefore you are earning absolutely no interest as long
as the court holds these funds.
You may want to consult someone to see what is the best thing
for you to do at this time.

Our books show there is an amount of

$14,940.96 still being held in your interest.

Hope to hear from

you soon.

Sincerely

$uzu;n__ c:5:

~

Chief Deputy C

1

,

rk

